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MARIA de EGYPTO OLIVEIRA ve. THE UNIVERSITY OF NORTH 
CAROLINA. 


It is not necessary to make the administrator of the deceased a party to a 
bill preferred by the next of kin against the University, to recover prop- 
erty which had improperly been paid over to that institution. 

Courts of Fquity are not ousted of their jurisdiction in regard to subjects 
which by statute have been committed to the jurisdiction of Courts of 

Law, unless there be in such statute express language or clear intend- 


ment therefor. 
(Barnwell y. Threadgill, 5 Tre. Eq., 86, cited and approved.) 


Bint, filed to Fall Term, 1866, of the Court of Equity 
for Cuowax, at which term the defendant filed a general 
demurrer, and the cause was set down for argument and 
transferred to this Court. 

The bill alleged that the complainant waa sister of one 
Simao da Rocha Oliveira, who died intestate in Bertie 
county in 1850, leaving a large personal estate, which, hav- 
iné been administered upon in the year 1859 or 1860, was 
paid over to the University as escheated property; and that 
in 1861 the complainant had demanded such property from 
the defendant, but the latter had declined to settle except 
according to law. The prayer was for discovery, an ac- 
count, and for further relief. 
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W. A. Moore, for the complainant. 
Moore and Bragg, for the defendant. 


Reape, J. The causes assigned for demurrer are: 

1. That the administrator is not a party; 

2. That the complainant has complete remedy at law. 

1. Seven years after the qualification of an administrator, 
it is his duty to pay over to the University all sums of 
money, or other estate, which shall remain in his hands un- 
recovered or unclaimed by suit, by creditors or next of kin. 
And the University has the right to hold the same, without 
liability for profits or interest, until a just claim therefor 
shall be preferred by creditors, next of kin, or others enti- 
tled thereto. Rev. Code, c. 46, s. 27. As soon as the ad- 
ministrator performs this duty, he is thereby, and imme- 
diately, divested of his character of trustee of the fund, and 
the University is substituted in his place, with all his lia- 
bility to creditors and next of kin. There is, therefore, no 
necessity that the administrator should be a party, even 
supposing he is alive. 

2. The recovery of distributive shares in intestates’ estates 
by the next of kin, is a well recognized subject of Equity 
jurisdiction; and such jurisdiction is not to be ousted by any 
supervening jurisdiction of courts of law, except by express 
enactment or clear intendment. Barnwell v. Threadgill, 5 
Ire. Eq., 86. Supposing, therefore, that the complainant has 
complete remedy at law, which is by no means clear, it is 
only concurrent, and not exclusive; but further, it is to be 
observed that the bill seeks discovery, and therefore is pecu- 
liarly within the jurisdiction of this Court. 

For these reasons the demurrer is overruled and the cause 
remanded, to the end that the defendant may answer. 


Per Curiam. Demurrer overruled. 
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CHRISTOPHER L. WARD ve. GEORGE BRANDT, JESSE G. SHEP- 
HERD and THOMAS J. CURTIS. 


Where a trustee, holding land as security for a creditor residing in Penn- 
sylvania, had been compelled, by a decree ina Confederate Court, to sell 
and pay the proceeds to one of its officers: Held, that such creditor could 
still subject the land to his debt, whilst in the hands of a purchaser with 
notice ; 

Also, that the remedy in such case is not to order the deed to the purchaser 
to be delivered up for cancellation, but to declare such purchaser affeot- 
ed by the trust. 

The prayer of the bill being for a cancellation of the deed, and for genera! 
relief, the Court, declining to grant the former part of the prayer, under 
the latter, declared the purchaser to be a trustee. 


Bit, seeking relief against a sale made by a trustee for 
a Pennsylvania creditor, under an order of confiscation by 
the District Court of the Confederate States, in 1862. 

The bill was filed to Spring Term, 1866, of the Court of 
Equity for Cumpertanp, and alleged that the complain- 
ant, who was a citizen of Pennsylvania, being a credi- 
tor of the defendant Curtis, for about $4,000, had been se- 
cured by him, in the year 1855, by a conveyance of a house 
and lot in Fayetteville to the defendant Shepherd, as trus- 
tee; that, the debt not having been satisfied at the breaking 
out of the late war, was confiscated under an act of the Con- 
federate Congress, passed in September, 1861, and the trus- 
tee compelled, by an order of the Confederate Receiver, to 
sell the house in December, 1862, and pay over its proceeds 
to him; that at such sale the defendant Brandt became 
purchaser, paying the price to Shepherd in Confederate 
Treasury notes, and receiving a deed from him; and that he 
bought with full knowledge that the sale was made under 
an order of the Confederate Court, sitting at Salisbury; and 
that the money which he paid was to be applied under that 
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"Ward o, Brandt. 
order, and not for the benefit of the complainant. The 
prayer was that the deed from the trustee to Brandt might 
be delivered up to be cancelled, and for further relief. 

A copy of the deed from Curtis to the trustee, which had 
been duly registered, was filed with the bill, as an exhibit, 
and recited the fact that complainant was of Bradford county, 
Pennsylvania. 

The answer of the defendant Brandt admitted that the 
lot had been conveyed to Shepherd to secure a debt due by 
Curtis to Ward, and that at its sale he had become the pur- 
chaser; it denied that the price was paid in Confederate 
notes, and asserted that, on the contrary, it had been paid 
by his check upon the Bank of Clarendon in Fayetteville, 
which check was good for its amount “in good and lawful 
money;” it also denied that he knew of any Confederate 
Court held at Salisbury, or that the house had been confis- 
cated, and asserted that he had bought Lona fide, being as- 
sured by the trustee, to whom he had applied for informa- 
tion, that he would get a good title; that no proclamation 
was made at the sale, that the house was sold as confiscated, 
but that it was then publicly said that it was sold as trust 
property. The answer also denied that Brandt knew that 
Ward was of Pennsylvania, or was treated as an alien enemy, 
or that the proceeds of the sale were to be applied to satisfy 
any decree in a Confederate Court, or that the trustee could 
not remit them to the complainant. It admitted that 
Brandt was a merchant of Fayetteville, residing nearly oppo- 
site to the house last mentioned. 

The deed from Shepherd to Brandt was filed with this 
answer as an exhibit, and recited that it was “‘ between Jesse 
G. Shepherd, trustee of Thomas J. Curtis, under a deed of 
assignment in favor of C. L. Ward, of the one part, and 
George Brandt,” &c. 

The answers of Shepherd and Curtis admitted all the ma- 
terial allegations in the bill. 
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Several depositions, taken upon the part of the complain- 
aut, tended to show that the defendant, Brandt, had been 
informed in April, 1862, and again just before and upon the 
day of sale, that the house was to be sold as confiscated 
property; that for some days before, as well as upon the day 
of sale, the trustee was absent in Raleigh, and that the sale 
was made by a public auctioneer. 

The deposition of the auctioneer, taken for the defendant 
Brandt, was that at the time of the sale, in response to an 
inquiry, he had announced that a trustee's title would be 
given; also that Brandt’s check was good and was paid, and 
that B. was worth its amount (viz.: $4,500)in gold, but that 
it was his impression that it was uot a specie check, but 
payable in currency, which then was Confederate money; 
and that when the trustee employed him to make the sale, 
he had informed him that the house was sold in consequence 
of a decree of the Confederate Court. 


Phillips & Battie, tor the complainant. 


1. The complainant sets up an equitable right, claiming 
that Brandt comes within the principle of the exceptions to 
the rule in North Carolina, that a purchaser from a trustee 
need not see to the application of the purchase money. He 
knew that the money which he paid would go to the use of 
the Confederate States, or, at all events, that it could not go 
to the complainant. MJaziell v. Wallace, Bus. Eq., 280. 

2. Under the law of postliminy the complainant is entitled 
to have his equitable estate in this house, (which, under the 
proceedings of the Confederate Court, was virtually cap- 
tured,) restored to him, since it has been re-occupied by the 
United States. 1 Kent. 109, 110; 3 Phillimore, Int. Law 
505, 731, et seg. 


Bragg and Person, for the defendant Shepherd. 
Haigh and #leDufie, for the defendant Brandt 
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Pearson, C. J. The scope of the bill is to set up a trust, 
according to which the house and lot mentioned in the 
pleadings was held by the defendant Mr. Shepherd, in order 
to sell and pay off, when required, a debt due by Curtis, one 
of the defendants, to the complainant, and to pay the excess 
of purchase money to Curtis; and this, upon the allegation 
that Mr. Shepherd exposed the house and lot to sale at pub- 
lic auction, and conveyed the premises to the defendant 
Brandt, not for the purpose of executing the trust in favor 
of the complainant, but for the purpose of excluding him, 
and diverting the trust fund so as to pay it over to the 
Confederate government, under the pretext that the fund 
was payable to the Confederate government by reason of 
certain confiscation acts, by force and effect whereof that 
government, instead of the complainant, had become enti- 
tled to receive the debt secured by the deed of trust. 

This equity does not rest on the notion that a purchaser 
ot a trustee's sale must see to the application of the purchase 
money, but upon a broad principle of justice, recognized 
and acted upon in Courts of Equity, and which is too plain 
to admit of discussion. It would have been “plainer sail- 
ing” had Mr. Shepherd set out in the deed executed by him 
to Brandt, the purpose and reason for exposing the property 
to sale and passing the legal title, for there can be no ques- 
tion that the original trust in favor of the complainant, or 
the resulting trust in favor of the defendant Curtis, are still 
subsisting, and must be made to attach to the house and 
lot, unless Brandt can protect himself as a purchaser with- 
out notice under the rule “When equities are equal the 


law prevails.” And as the complainant cloes not seek, by 


his bill as framed, to charge Mr. Shepherd for the breach of 
trust, but only to follow the land and subject it in the hands 
of Brandt to the original trust, the whole matter is narrowed 
down to the single point, Has the complainant fixed Brandt 
with notice, so as to affect his conscience, and make it ini- 


‘ 
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quitous in him to insist upon the legal title? so as to bring 
the case under the principle by which Courts of Equity re- 
lieve against fraud or illegality in procuring the execution 
of deeds, by converting the party into a trustee. 

It would have better evinced on the part of Mr. Shepherd 
the desire, which no doubt he felt, to protect the interests of 
his cestuy que trusts, as far as it was in his power to do so 
under the circumstances in which he was placed, had he set 
out in his deed to Brandt the fact that he made the sale at 
the instance and by order of the Confederate government, 
through its agent, Mr. Wilder. That would have furnished 
his cestuy que trusts with full evidence to fix the purchaser 
with notice, and have enabled them, without any difficulty, 
to set up their equity upon the events which have since 
transpired. The complainant has undertaken to supply 
this omission on the part of his trustee, and we think he has 
succeeded in doing so. 

The defendant Brandt, in order to avoid giving up vaiua- 
ble property, which would have been his had the late war 
resulted differently, was evidentiy greatly tempted, in fram- 
ing his answer, to deny notice, by the use of general terms, 
and he shows a want of candor, in trying to take advantage 
of ignorance of what is considered in equity sufficient notice 
to affect the conscience, aud prevent a party from setting up 
a legal title, in order to deprive one of his original] equity 
We need hardly repeat that such cireumstances as will put 
a man of ordinary prudence upon inquiry amount to notice. 
Without entering into a particular discussion of the proofs 
in the cause, the admission in the answer of defendant 
Brandt, that he made inquiry of Mr. Shepherd as to whether 
he could make a good title, tends strongly to show the ex- 
istence of circumstances calculated to excite inquiry; for if 
the trustee had been selling in the usual way, in order to 
pay off the debt secured by the deed of trust to the party 
entitled to the money according to the provision of the deed, 
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there would have been no occasion to ask for any such assu- 
rance; and, taking this admission in connection with the 
general tone of the answer, the proofs in the cause and such 
matters of public notoriety, of which the courts take notice 
as part of the history of the times, the court declares the 
fact to be that the defendant Brandt purchased with potice, 
and that he bought under the expectation and beliet that if 
the independence of the Confederate States should be estab- 
lished, he was acquiring a good title; otherwise, he would 
be subject to the trust and to the equity of the complainant, 
and to the resulting trust of the defendant Curtis. 

The specific relief prayed for by the bill is to have the 
deed, executed by Shepherd to Brandt, “set aside and de- 
livered up to be cancelled.” That relief is ouly appropriate 
when there is fraud in the factum of the deed. Under the 
general prayer, however, the complainant is entitled to a de- 
cree, declaring Brandt a trustee, and directing a sale by the 
Clerk and Master; and requiring the defendants, Brandt, 
Shepherd and Curtis, to join in a conveyance to the pur- 
chaser. The proceeds of the sale, together with the amount 
for which Brandt is chargeable oy account of rents, (as to 
which there will be an account,) will be applied, in the first 
instance, to the satisfaction of. the complainant's debt and 
interest, and the surplus, if any, will be paid to defendant 
Curtis; and Curtis will be allowed, in respect of his result- 
ing trust, the privilege of discharging the complainant's 
debt and interest by a given day, six months from the first 
day of this term, in which case the defendants Brandt and 
Shepherd will execute a deed to him, to be approved of by 
the Master. The complainant's costs will be paid by the 
defendant Brandt. 


Per Curiam. Decree accordingly. 
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T. C. SINGELTARY ec. RICHARD B. WHITAKER. 


A sale of land under a petition in the name of an infant, having been con 
firmed, the court ordered the Master to collect the note when due, and, 
upon payment, to make title; at another term, the court ordered the 
Master to pay the note over to the infant’s guardian; this was done, and 
the Master made title to the purchaser ; on a petition by, the infant after com- 
ing of age, praying that the land might still be hel subject to the pay- 
ment of the purchase money, Held, that the deed by the Master was 
irregular and invalid, and that the petitioner was entitled to the relief 
which he desired. 


Petition, filed at Spring Term, 1866, of the Court of Equity 
for Beavrort, in a cause constituted at Fall Term, 1858. 

The petition stated, that in the original cause the peti- 
tioner, then an infant, had appeared by guardian and prayed 
that a tract of land should be sold; upon a report of the 
sale, at Spring Term, 1859, the same was confirmed, and the 


Master ordered to collect when the note became due, and 
upon the payment thereof, to make title; at Fall Term, 1860, 
the Master was ordered to pay the note to the petitioner's 
guardian; this was done, and it remained still unpaid, and 
was the property of the petitioner, who was then of age; 
upon applying in 1866 to the purchaser for payment, it was 
refused, and the petitioner was told that title to the land 
had been made to him by the Master. It also alleged that 
the petitioner was in danger of losing his money from the 
insolvency of the parties. 

It prayed that the deed might be declared irregular and 
void; that the debt be declared a lien on the land; and that 
on default of payment the land be sold, &c., and for further 
relief. 

The answer admitted most of what was stated in the peti- 
tion, but alleged that the note had been passed by the peti- 
tioner, for value, to other parties, and that the defendant did 
not know whether, at the time of filing the petition, it was in 
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the hands of the petitioner and his property; the deed from 
the Master, as he was advised, was not made without authority 
of the court; also, that it was made with the consent of the 
guardian, who preferred the note to money; the transter of 
the note by the Master to the guardian, as he was advised, 
destroyed the lien, and this effect was strengthened by its 
receipt by the_petitioner, upon coming of age; the answer 
also alleged thitt the guardian bond was good for the claim, 
and it denied that the makers of the note were insolvent. 

Replication was taken to this, and at Fall Term, 1866, the 
cause, by consent, was ordered to be sent to the Supreme 
Court. 


Rogers & Batchelor, for the complainants. 
No counsel for the defendant. 


Pearsox, C. J. The purchase money of one-half of the 
land, to which the petitioner was entitled, was secured by 
the bond of Whitaker, with Selby as surety, and also by the 
title which was retained as additional security. 

We do not concur in the position taken on the part of the 
defendant, that the order made at Fall Term, 1860, That the 
Clerk and Master deliver the bond to the guardian of the 
petitioner, so modified the former order, as to direct the Clerk 
and Master to make title to the defendant before the bond 
was paid. In the absence of an order in express terms to 
that effect, we cannot suppose that it was the intention of 
the court to relinquish one of the securities, and leave the 
infant, whose interest was under the protection of the court, 
to depend on the security of the bond alone. Upon what 
ground could the defendant ask that one of the securities 
which the court held, should be relinquished? He paid 
nothing, and put nothing in its stead. 

There being no order for the Clerk and Master to make 
title, his deed was irregular and invalid, and the petitioner 
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js entitled still to look to the land.as a security for the price 
which the defendant undertook to pay, and which he has 
failed to pay. 

The idea that the guardian, in prejudice of his ward’s 
interest, could relinquish the security of the land and au- 
thorize title to be made, cannot be entertained for a moment. 
Nor can the suggestion, that the defendant and his surety 
are able to pay the amount of the bond, and if not, that 
the petitioner may resort to the bond of his guardian, avail 
any thing in the face of the fact, that the defendant has the 
land of the petitioner, but has not paid for it. This court 
will see that he specifically performs his contract. 

The petitioner is entitled to the relief prayed for. 


Per Curian. Decree accordingly. 





LEWIS COTTEN, ex parte. 


The mere affidavit of the party, upon whom a notice was allegsd in the 
sheriif’s return to have been served, is, in the absence of proof, no ground 
for reviewing a declaration in a decree, that it satisfactorily appeared to 
the court that such return was true. 

Any court, which orders a judicial sale, has the power to make a decree for 
the money, after a ten days’ notice thereof. 

The statutory provision to that effect (Code c. 41, s. 129,) is constitutional, 
and, as regards Courts of Equity, merely substitute notice and execution 
for the original power of proceeding by attachment. 

Where the note given at a sale was to a former Clerk and Master, Held, 
that a decree in the name of the present Clerk and Master was valid. 

A suit, upon a note made to a former Clerk and Master by his name and 
office, need not be brought in his name. It were more safe to bring it 
in the name of the State. 


Petition, filed at Fall Term, 1866, of the Court of Equity 
for NorrHampron, to review a decree made at Fall Term, 1861, 
in a petition for a sale of slaves, under which the present 
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petitioner had become a purchaser. In the court below, his 
Honor, Gilliam, J., dismissed the petition, and the peti 
tioner appealed to this court. 

The facts were, that a notice had duly issued to the peti. 
tioner and the sureties upon his bond, returnable to Spring 
Term, 1861, informing them that a motion would be madeat 
such term to have a judgment, or order for the speedy cob 
lection of said bond. This notice was returned as having 
been executed. At Fall Term, 1861, an order was made, 
which, after reciting the judicial sale, the purchase, and the 
bond, and that ten days’ notice of the present application 
had been given to the obligors,—directed that the latter 
should pay the money into office on or before the Ist. April 
1862, otherwise, that an execution should issue against them. 

At Fall Term, 1866, the present petition was filed, which, 
after referring to the sale and the note, stated that about the 
10th October, 1866, the petitioner had received notice that 
a decree had been entered against him upon that note, and 
that, unless the money was paid, execution would be issued; 
that upon inquiry the petitioner had found that a summary 
decree had been entered in 1861, but had not been enrolled, 
and that notice thereof was said to have been given; that 
such notice had not been given, and he was totally ignorant 
of the proceedings under which the decree was made; that 
he is advised that such decree is irregular and not warranted 


by law, because said notice was not served, and also because, 
if it had been served, the court could not have given a de 
cree against the petitioner; also, because the decree was 
given in the name of the present Clerk and Master, and not 
of the late one—to whom his note was payable. The prayer 
of the petition was to have the decree set aside as void, of 
that it be reheard, cr reviewed, and for other relief. 


Bragg, for the petitioner. 
Peebles, contra. 
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Reape, J. 1. The petitioner alleges that, in fact, the no- 
tice set out was never served on him. 

The notice is returned by the sheriff “ executed,” and the 
decree sets forth that it satisfactorily appeared to the.court 
that notice had been served, and the petitioner offers no 
proot. There is, therefore, no ground for this complaint. 
Indeed, this court could not review the finding of the Judge 
below, as set forth in the decree, that notice had been given. 

2. The petitioner insists that the court had no power to 
render the decree. 

The Supreme and other courts ordering a judicial sale, or 
having possession of the bonds which may have been taken 
on such sales, may, on motion, after ten days’ notice thereof 
in writing, enter judgment, as soon as the money may be- 
come due, against the debtors, or any of them, &c. Rev. 
Code, c. 31, s. 129. 

It was under that statute that the decree was entered; 
and in terms it certainly authorizes it. But it is insisted 
that the statute is unconstitutional, because it contravenes 
the right of trial by jury. 

The Declaration of Rights provides: That in all contro- 
versies at law respecting property, the ancient mode of trial 
by jury is one of the best securities of the people, and ought 
to remain sacred and inviolable. 

What controversy did the petitioner have which he had 
the right to have determined by a jury ? 

In a proper proceeding for the purpose, the Court of 
Equity had ordered the sale of property, and he became the 
purchaser at a certain price, and promised to pay the amount 
ata given day. He failed to pay, anfl the court had the 
power to attach him for a contempt for not, paying» The 
proceedings of the court would be obstructed without end, 
if, in attempting to enforce its judgments and decrees, the 
person against whom they are to be enforced could stop the 
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proceedings until he could make up a controversy with the 
court and have it tried by a jury. 

So, in this case, certain persons sought the aid of the 
Court of Equity to sell their property; the court ordered the 
sale, and the petitioner bought, and now seeks to stay the 
proceedings of the Court of Equity in that case, until another 
suit can be instituted against him, in which a jury can de 
termine whether he ought to pay. The constitutional provi. 
sion was certainly never intended to apply to a case like this, 

As a substitute for an attachment by which a Court of 
Equity can enforce all its decrees, a milder remedy is pro 
vided in the aforesaid statute, by notice and judgment on 
motion. And that statute is not unconstitutional. 

3. The petitioner objects that the notice to him was in 
the name ot G. B. Barnes, who was Clerk and Master at the 
time notice was issued, whereas his bond was given to W. 
W. Peebles, Clerk and Master at the time of the sale. 

There is no force in the objection. If the proceeding 
against the petitioner had been by suit on his bond, which 
was payable to W. W. Peebles, Clerk and Master, it may be 
that it would have been necessary to sue in the name of W. 
W. Peebles, and not in the name of the new Clerk and 
Master; but we do not decide the question, and such is not 
the inclination of our opinion. And the statute, Rev. Code, 
c. 13, s. 11, authorizes a suit upon such bonds in the name 
of the State, which would, therefore, be the most safe practice 
where a suit is instituted at all. But in this case the pro 
ceeding is presumed to be at the instance of the court itself, 
in a cause pending before it. 

Notice is given to Re defendant, that the court will render 
judgment against him in the cause then pending before it, 
if he fail to pay for the property which the court ordered to 
be sold. And the decree is neither in favor of the old nor the 
new Clerk and Master, but “that he pay into the office of 
the Clerk and Master,” &c. 
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We concur with his Honor in the court below, that the 
petition ought to be dismissed, with costs. 


Per Curiam. Petition dismissed. 








MARTHA COOPER and others » CALEB CANNON, Administrator, 
and others. 


Where a testator, having devised certain property to his wife, ordered that 
after her death, the remainder should ‘‘ be divided amongst our next of 
kin,” and died leaving no persons who were at once next of kin to both; 
Held, that the property should be divided into two equal parts, and be 
given, one to the next of kin of the testator, the other to the next of kin 
of his wife. 

(Grandy v. Sawyer, ante, p. 9, cited and approved.) 


But, for the settlement of an estate, filed to Spring 
Term, 1861, of the Court of Equity for Pirr, and, at Spring 
Term, 1866, transmitted, upon bill, answers and exhibits, 
to this court. 

The complainants, who were some of the next of kin of 
Theophilus Slaughter, deceased, set forth that he left a con- 
siderable estate, most of which he had devised to his wife, 
and then, “at the death of my beloved wife, whatever prop- 
erty remains belonging to my estate, to be divided amongst 
our next of kin,” &c.; that the testator had left no persons 
who were, at the same time, next of kin to both himself and 
his wife; but had left some who were next of kin to him, 
and others who were next of kin to his wife. They claimed 
that under the above devise the testator’s next of kin alone 
were entitled. The prayer was for an account from the ad- 
ministrator with the will annexed, a sale of the land that 
belonged to the estate, for distribution, and for further relief. 
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The bill was taken pro confesso against certain other of 
the next of kin of the testator, who were out of the State. 

The answers admitted the facts stated in the bill, but 
claimed that the property was distributable, under the clause 
in question, among the next of kin of both parties. 


Rogers & Batchelor, for the complainants. 
No counsel for the defendants. 


ee 
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Reape, J. The clause of the will presented for consider- 
ation is as follows: 

“T give unto my beloved wife, Nancy, all of my stock,” 
&e., ‘Whatever property remains belonging to my estate 
to be divided among our next of kin.” 

There are persons who are next of kin to the husband, 
(the testator,) and there are persons who are next of kin to 
the wife; but there are no persons who are next of kin to 
both husband and wife. 

The question is, who are meant by owr next of kin ? 

If there were persons next of kin to both husband and 
wite, they would fit the description, our next of kin, and 
they would take the whole. 

As there are none such, then the estate must be divided 
into two equal parts, and one part distributed among the 
next of kin to the husband, and the other part among the 
next of kin to the wife. Grandy v. Sawyer, ante, p. 9. 

There will be a reference for an account, if the parties de- 
sire it. 


Per Coriay. Decree accordingly. 
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AUGUSTE W. MILLER v. ANNIE W. MILLER, ROBERT H. 
COWAN and HAYWOOD W. GUION, and wife, ELLEN. 


Where a vendor had executed a full title to the land sold, taking from the 
vendee a personal bond, with two sureties, for the purchase money; upon 
the insolvency and death of the vendee and one of the sureties, and a 
sale of the land by the devisee of the vendee to a purchaser with notice, 
Held, that the other surety could not subject the land for his indemnifi- 
cation upon the bond. 


OrictnaL Brit, filed to Fall Term, 1866, of the Court of 
Equity for Biapen, at which time a demurrer and an answer 
were put in, and the cause was set for hearing, and trans- 


mitted to this court. 

The bill stated that in 1853 Mrs. Guion, then Miss Owen, 
sold to Thomas C. Miller an improved lot in Wilmington, 
(which was described,) and made a deed in fee to him, tak- 
ing bond from him for $12,000, payable, with annual in- 
terest, at ten years after date, and with the complainant and 
James S. Miller as sureties thereto; that Thomas C. Miller 
died in 1865, and James S. Miller previously, and that the 
estates of both are insolvent; also that Annie W. Miller, the 
wife of the former, 1s his devisee, and has, by the will, an 
absolute power of sale. The bill further stated that com- 
plainant had applied to Mrs. Miller to be allowed to take the 
lot, and assume payment of the debt, but had been refused, 
because she wished to make an application of its proceeds 
for her own advantage, and that afterwards she sold it on 
a credit for $12,000, which is considerably less than its 
value, to Robert H. Cowan, who purchased under various cir- 
cumstances that put him upon notice; that Miss Owen has 
married Mr. Guion, and the latter holds the bond on which 
complainant is surety, and has notified him that he will sue 
upon it. 

The prayer was that Cowan be declared a trustee for the 
benefit of the complainant; that the land might be sold for 

7 
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his indemnity; that an account might be taken, and that 
complainant might have other relief, &c. 

The answer of Mr. and Mrs. Guion admitted the material 
allegations of the bill. 

Mr. Cowan and Mrs. Miller filed a joint general demurrer. 


Shepherd, tor the complainant. 


1. No principle in equity is better established than that 
a surety may file a bill quia timet, like the present, against 
his principal, or Ais assignee with notice. Mitford, Eq. Pl, 
148; 1 Story Eq., § 327, 2 ibid, §§ 730, 849; Adams’ Eq., 
270, and cases cited in the notes. 

2. A person who has gotten the estate of another ought 
not in conscience, as between them, to keep it, without pay- 
ing the full consideration money, (2 Story’s Eq., § 1219,) and 
a resulting trust will be implied in favor of those who 
actually pay the money, whatever may be the form ot the 
deed, or state of the title. 2 Story’s Eq., §1200. 

3. Precedents for the present bill may be found in Green 
v. Crocket, 2 Dev. & Bat. Eq., 390; Polk v. Gallant, id., 397; 
Arnold v. Hicks, 3 Tre. Eq., 17; Smith v. Smith, 5 id., 41; 
Egerton v. Alley, 6 id., 190; Freeman v. Mebane, 2 Jon. Eq., 
47. In the last case the legal title was in the principal, and 
yet his surety was relieved out of the property, and that too 
against a principal, made such by equitable substitution— 
upon the ground, as there stated, that if a surety pays for the 
property, he has a right to hold it bound for his exoneration. 

4, The case does not rest upon the doctrine of vendor's 
lien, but upon the duty from a principal to his surety. Mrs. 
Miller is a mere volunteer, and Mr. Cowan purchased from 
her under circumstances which fix him with notice. Even 
it the latter had no notice, yet as he has not paid all of the 
purchase money, this court will lay hold of so much as is 
unpaid for the benefit of the complainant; and besides, as 
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the price was inadequate, if Cowan retain it he should ac- 
count for the difference between that price and the value. 


Strange and Person, tor the defendant Cowan. 


Their points were: 1. That although the doctrine of ven- 
dor’s lien is established in England, (Macreth v. Simmons, 
15 Ves., 329, and 1 White & Tudor’s Lead. Cas. in Eq., 220, 
and notes,) with the consequence of subrogating the surety 
of the vendee to such lien, (Dewig v. the Earl of Winchelsea, 
White & Tudor, 193, and notes,) yet in North Carolina, after 
having been at first adopted by a divided court in Wynne v. 
Alston, 1 Dev. Eq., 163, and subsequently doubted in John- 
son v. Cawthorn, 1 Dev. & Bat. Eq., 32, and Crawley v. Tim- 
berlake, 1 Ire. Eq., 346, it was, (by a divided court, ) exploded 
in Womble v. Battle, 3 Tre. Eq., 182; which case has been 
followed in Henderson v. Burton, 3 Ire. Eq., 259, Cameron v. 
Mason, 7 Ire Eq., 180, and Symmons v. Spruill, 3 Jon. Eq., 12. 

2. The principle of Green v. Crocket, Polk v. Gallant, 
Smith v. Smith, Freeman v. Mebane, cited for the complain- 
ant, is that a surety shall have the benefit of any security 
taken from a principal, and that here is only the bond. 5S. 
P. Rutledge v. Smith, 2 Jon. Eq., 283. 

3. That the demurrer is regular. Ray v. Ray, 6 Ire. Eq., 
355; Littlejohn v. Williams, 2 Dev. Eq., 380; Sed. vide, Rev. 
Code, c. 32, s. 21; Barker v. Swain, 4 Jon. Eq., 220. 


Pearson, C. J. It was properly conceded by Mr. Shep- 
herd, on the argument, that the doctrine of “the lien of a 
vendor for the purchase money” does not obtain in this 
State. * (See the cases collected in Battle’s Digest.) He 
rested the complainant's right to relief on the relation of 
principal and surety, and assumed, in the first place, that a 
surety is not bound to wait until he has been forced to pay 
the debt, but is allowed to file a bill “ quia timet” and obtain 
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a decree, that the principal pay the debt for his exoneration. 
This proposition is true, and the only difficulty is that it 
does not fit the case; for one of the allegations of the bill is 
that the estate of the principal is hopelessly insolvent: soa 
decree of this kind would be useless, and is not prayed for. 
The scope of the bill is to have a house and lot, belonging 
to the principal, subjected to the payment of the debt. Mr. 
Shepherd puts this equity on the ground that the debt, for 
which the complainant is bound as surety, was created for 
the purchase of this very house and lot, and as the principal 
is insolvent, the complainant, as surety, has an equity to be 
indemnified out of it, in preference to any other creditor, on 
the broad principle that a surety, who pays, or is about to 
be forced to pay, for the property, ought in conscience to 
have it, or at least to be indemnified by it; and he insists 
that the defendant, Mrs. Miller, who is the executrix of the 
principal, and the defendant, Mr. Cowan, who purchased 
from her with notice, are subject to this equity. The latter 
branch of this proposition is true. Neither Mrs. Miller nor 
Mr. Cowan can be in a better condition than the principal 
So the only point is: 


debtor, “‘in whose shoes they stand 
Can the first branch of the proposition be sustained, either 
upon principle or by authority ? 

That a surety, who is forced to pay for property, ought in 
conscience to be indemnified out of it, is a proposition which, 
at first view, will strike every one as in accordance with 
natural justice. Yet, upon examination, it will be found 
that it cannot be practically applied, without interfering too 
much with the ordinary dealings between man and man, 
and without restricting too much the exercise of the rights 
of property. For this reason, although Courts of Equity 
have at all times been studious to protect sureties, yet they 
have never adopted this broad principle, and have confined 
their interference to the limited bounds, which I will have 
occasion to state below. 
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Take our case, by way of illustration. In 1853 Thomas 
C. Miller bought the house and lot of Mrs. Guion, and she 
accepted from him a bond, with two sureties, for the pur- 
chase money, to be paid at the expiration of ten years, in- 
terest to be paid annually, and thereupon executed to him 
a deed for the property, by force and effect whereof he be- 
came, to all intents and purposes, the owner, both at law 
and in equity. After that time Mrs. Guion had no more 
right to look to this property for the payment of the debt 
than to any other property of his, and no more concern with 
it than any other creditor; and he had as full ownership in 
it as in any other property that belonged to him. Whatan 
intolerable fetter would it be on the rights of property to 
adopt the doctrine that he could not sell this house and lot, 
and that it could not be sold for his debts as long as a bond, 
which, by the-acts of the parties, had become a naked per- 
sonal abligation, or any part of it, remained unpaid ? 

Let us now see how far the courts have felt at liberty to 
go in favor of sureties. It is true, as Mr. Shepherd contend- 
ed, that, when a surety pays the debt, he is held in equity to 
be entitled to the benefit of any security which the creditor 
holds against the principal; in other words, to be subro- 
gated to the rights of the creditor against the principal. So 
here, if Mrs. Guion had retained the title as security, or if 
she had taken a mortgage, the surety would have been en- 
titled to the benefit of the security. For this position Green 
v. Crocket, Polk: v. Gallant, and the other cases cited for the 
complainant, are authorities; but they all proceed on the 
principle that the legal title being in the creditor, as a se- 
curity, the surety may call for it, as an indemnity. The 
learned counsel was forced to concede that these cases do 
not apply. But he relied upon Freeman v. Mebane, 2 Jones’ 
Eq., 44, as an authority in point; for he says that there the 
legal title was in the principal, and not in the creditor, and 
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was subjected in the hands of a purchaser to indemnify the 
surety. 

It is true, that in that case the legal title was in the prin- 
cipal, but an examination of the case will show that it was 
not an extension, but a new application, of the doctrine of 
substitution, laid down in Green v. Crocket and the other 
cases, and is subject to the very same limitations. Freeman 
was the surety of one Sutton, on a bond to make title to one 
Nichols. Afterwards Mebane bought the legal estate which 
Sutton held at sheriff's sale. Freeman thereupon filed a bill 
and obtained a decree to subject the land to his indemnity, 
on the ground that Nichols, the creditor in the bond, had 
the equitable estate, and could force Mebane to convey the 
legal estate to him; and by the doctrine of substitution, 
Freeman, the surety, had a right to call on the creditor and 
have the benefit of all the rights and secureties which he 
held against the principal. There the surety took the place 
of the creditor, and was allowed to set up his equitable title. 
In Green v. Crocket, and the other cases, the surety took the 
place of the creditor, and asserted his legal title. But in all 
of the cases the creditor had either a legal or equitable 
title; whereas, unfortunately for the complainant in our 
case, the creditor has neither a legal nor equitable title, and 
there is nothing for a Court of Equity to act upon, by way 
of substitution. It is the misfortune of the surety that the 
creditor relied on the bond alone, and he himself neglected 
to take any counter security. 


Per Cvriam. Demurrer allowed, and bill dismissed 
with costs, except as to defendants 
Guion and wife. 
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DAVID McNEILL, and others ». JOHN SHAW. 


Where a commissioner, appointed by a Court of Equity to sell land “for 
cash,” (in conformity with a representation that it would be best to sell 
for ‘‘ready money,”) received in payment Confederate Treasury notes, 
the sale was set aside. 


Morton, to set aside a sale that had been made under an 
order of the Court of Equity for Cumperanp, at Fall Term, 
1864. 

“In the matter of David McNeill and others,” a petition 
had been filed to sell certain land held by the petitioners in 
common, and at Fall Term, 1864, an order of sale was made, 
which, reciting that the interests of the tenants in common 
would be promoted by a sale for “ready money,” “allowed 
the sale to be made for cash,” and appointed the above 
named David McNeill commissioner. At the next term, 
viz: Spring Term, 1866, the commissioner reported that on 
the 24th January, 1865, he had made sale as ordered, at 
which time John Shaw became the highest bidder, and paid 
the price over in Confederate Treasury notes. 

Thereupon cross motions were made by the petitioners 
and by the purchaser, to set aside, and to confirm the sale. 
His Honor, Buxton, J., ordered the sale to be set aside, and 


the purchaser appealed. 


Shepherd and W. A Wright, tor the petitioners. 
W. McL. McKay, for the purchaser. 


Pearson, C. J. The commissioner was directed to sell for 
“cash,” and in another part of the order the word money is 
used. These two words have a different legal meaning, 
which certainly does not embrace “Confederate Treasury 
notes.” So the commissioner did not make the sale in com- 
pliance with his order, and for this reason the sale ought to 
have been set aside. 
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This view of the matter, excludes the point made on the 
argument, that, if the order had been to sell for Confederate 
Treasury notes, his Honor should, in setting aside the sale, 
have imposed upon the petitioners the terms of making 
compensation to the bidder, by paying to him the money 
value of the Confederate notes, at the time he paid them to 
the commissioner. 

There is no error. This will be certified. 


Per Cvriay. Decree accordingly. 





ADOLPH COHN vw. LOVEY L. CHAPMAN, LAURIE CHAPMAN, 
MARY C. CHAPMAN, and JAMES W. CARMER. 


Where it is proved or admitted that one bought and took title to land, un- 
der a parol agreement with another to hold it subject to the right of 
the latter to repay the purchase money, and have the land conveyed to 
him, such agreement will be enforced. 

One who purchases such land at a sale by a Clerk and Master, made under 
a petition by the representatives of the person bound by the agreement, 
cannot, before payment of the purchase money, on execution of title, 
claim to be either a purchaser for valuable consideration, or a purchaser 


without notice. 
(Lyon v. Cressman, 2 Dev. & Bat. Eq., 268; Hargrave v. King, 2 Ire. Eq., 430, 
and Cloninger v. Summit, 2 Jon. Eq. 513, cited and approved.) 


But, for a specific performance of a contract for the pur- 
chase of land, filed to Fall Term, 1866, of the Court of Equity 
for Craven, at which term, answers having been filed, the 
cause was set for hearing upon the bill and answers, before 
his Honor, Barnes, J., and, from the decree then made, the 
defendant Carmer appealed to this court. 

The bill stated that under negotiations begun in 1857, the 
complainant had bargained and partially paid for a lot in 
Newberne, which was described: that in 1860, John Chap- 
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man agreed to advance the residue of the money due upon 
the purchase and take title to himself, and agreed that, upon 
repayment thereof by the complainant, he would convey the 
lot to him: that this was known to the person who then 
had the legal title, and was assented to by him, but that 
through ignorance in the parties, the agreement was not 
inserted in the deed made to Chapman; that in the same 
year Chapman was killed, leaving Laurie and Mary Chap- 
man, his only children, and Mrs. Lovey L. Chapman, his 
widow, and that the latter is administratrix, and also guar- 
dian for her children; that an ex parte petition in their 
names was filed in the Court of Equity for Craven county, 
to sell said lot, and at such sale, James W. Carmer became 
purchaser, and atter some delay, has executed his bond for 
the price, but has paid nothing as yet; that complainant 
had recently communicated with Mrs. Chapman in regard 
to the residue of the money due to her husband from him 
upon the contract in 1860, and as she being guardian, pre- 
ferred a bond for the money to the money itself, he had exe- 
cuted such bond, with two persons (naming them) as sure- 
ties, and that it was “amply good;” and that since then 
Carmer has notified him not to pay for said land, and not to 
take a deed, as he insists upon his title, and intends to apply 
foradeed. The prayer was, “that the defendants do con- 


vey unto your orator a good and valid title to said lot,” and 


for turther relief. 

The answer of Mrs. Chapman admitted the statements in 
the bill to be true. 

The answer of James W. Carmer alleged that the agree- 
ments between the complainant and the others who were 
concerned in the bargain were intended to defraud the com- 
plainant’s creditors; also, that complainant was present at 
the sale under the decree in equity, laying no claim to the 
lot, and bidding for it a sum within but a few dollars of that 
at which it was purchased; and that defendant had no 





IN THE SUPREME COURT. 





' Cohn ». Chapman. 





knowledge of any such claim by him, until within a short 
time before the Spring Term of the Court of Equity for 
Craven. 

His Honor made a decree in behalf of the complainant, in 
accordance with the prayer for specific relief. 


Manly and Haughton, for the complainant. 
Green, for defendant Carmer. 


Reape, J. The agreement between the complainant and 
John Chapman, the intestate and former husband of the 
defendant Lovey Chapman, and the father of the infant de- 
fendants, as set forth in the bill, is fully admitted in the an- 
swers of said defendant; and the performance of the agree- 
ment on the part of the complainant is also admitted. 

Nothing remains, therefore, but to determine whether it 
is such an agreement as will be enforced in this court. 

A parol agreement between A and B, that A will pur- 
chase land for B and take the title to himself, and hold it 
for B until the latter can pay for it, and when paid for, 
will convey it to him, is such an agreement as equity will 
enforce. And such, substantially, is the agreement in this 
case. Lyon v. Cressman, 2 Dev. & Bat. Eq., 2668; Hargrave 
v. King, 5 Ire. Eq., 480; Cloninger v. Summit, 2 Jon. Eq., 513. 

This would be true even if the agreement were denied in 
the answers, and rested on proof by the complainant. But the 
agreement is fully admitted in the answer of Mrs. Chapman, 
for herself and her children, aud said defendants declare their 
readiness to comply with it. But the defendant Carmer sets 
up title under his purchase, and objects to the other defendants 
making title to the complainant. And his objection was sup- 
posed to make the necessity for this suit. The defendant 
Carmer cannot set up any title against the complainant's 
equity, for he has paid nothing under his purchase, and he 
will be entitled, by proper motion in the cause under an order 
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in which he purchased the land, to have his bond for the 
purchase money cancelled. And besides, he is a purchaser 
affected with notice of the complainant's equity. Cloninger 
v. Summit, ubi supra. 

The complainant is entitled to a decree against the defen- 
dant Mrs. Chapman for title to the land. And he is entitled 
to cost against said defendant, but not against the defendant 
Carmer, nor is Carmer entitled to cost against the com- 










plainant. 






Per Crriam. Decree accordingly. 








ANNA HOUSTON and others v. JOSEPH A. HOUSTON and others 









Where all the persons who have any interest in the land, whether vested. 
contingent or executory, are *” esse, and are before the court, the court 






may make an order of sale. 
(Troy v. Troy, Busb. Eq., 15, and Watson v. Watson, 3 Jon. Eq., 400, cited 
and approved. ) 









But, filed at Spring Term, 1866, of the Court of Equity 
for Guitrorp, and at Fall Term, 1866, set down for hearing 
upon bill, answers, exhibits and the report of the Master, 
and transferred to the Supreme Court. 

The bill alleged that Levi Houston died in 1862, leaving 
a will by which he devised certain lands and other estate, 
aftér the death of his wife, to two daughters, and if they 
“should not leave any heirs,” then to revert to his heirs, 
providing also that if either of such daughters “ should de- 
cease, the surviving daughter should possess all the estate 
which he bequeathed to both, if there should be no heir left 
by the deceased daughter;” that a large price had been offered 
for some thirty or forty acres of the land for a cemetery, and 
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it would be best for all interested to sell, &c.; that some of les 
the heirs were under age, and it was desirable there should of 
be a construction of the will. 

The heirs were all made parties, and filed answers admit- ve 
ting the facts set forth in the bill; and there was a report th 
by the Master approving of the proposal to sell. a 

ch 

W. L. Scott, for the petitioners. ° of 

No counsel for the defendants. th 

pe 

Barts, J. The principles involved in the question which M 
this case presents were fully considered by the court in the of 
cases of T’roy v. Troy, Bus. Eq., 15, and Watson v. Watson, fo 
3 Jones’ Eq., 400. In the former we said “that a Court of or 


Equity has in this State the power to decree a sale of land 
held in trust for a feme covert and infants, upon the petition 
of the feme and the guardian of the infants,” and that in a 
proper case a sale would be ordered, and the proceeds 
directed to be laid out in the purchase of other lands, or 
perhaps vested in stock and settled upon the same trust. 
See Rev. Stat., c. 44, s. 26 and 27, Rev. Code, c. 54, s.. 32 and 
33. The same thing was said in Watson v. Watson, with 


regard to the case of a devise to one for life, remainder in * 

fee to infant children in esse; but we held that if the children 

were not in esse the court had no power to act, because such 

children in posse could not be represented before it. G 
The present case differs in its facts from both of those to 

which we have referred, but in principle it accords with the 

former. 0 
Here the devise of the testator gives to his widow an gi 

estate for life in the land in question, with remainder in fee d 

to his two daughters as tenants in common, with cross re- p 

mainders in the event of either dying without leaving issue «“ 


in the lifetime of the other; and, upon both dying without 
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leaving issue, with an executory devise in fee to the heirs 
of the testator. 

All the persons who have any interest in the land, whether 
vested, contingent or executory, are in esse, and are before 
the court. If they were all of age they could, by uniting in 
a deed of bargain and sale, convey a good title to the pur- 
chaser; but as some of them are infants, it requires the aid 
of the Court of Equity to make the assurance good. All 
the parties who can act for themselves agree that the pro- 
posed sale would be an advantageous one, and the Clerk and 
Master, upon a reference, has reported that the best interests 
of the infants would be promoted by it. We think, there- 
fore, that the sale ought to be made, and there may be an 
order for that purpose. 


Per Crriam.: Decree accordingly. 


In the matter of ORREN L. DODD and others. 


Where any members of a class, to which an executory devise is limited, are 
in esse, a Court of Equity in North Carolina will, upon a proper case being 
made, order a sale of the land devised: otherwise, where no such members 


are tn esse, 
(Troy v. Troy, Bus. Eq., 85, Watson v. Watson, 3 Jon, Eq., 400, and Houston 


v. Houston, ante, p. 95, cited and approved.) 


Peritioy, for the sale of land, which had been devised to 
Orren L. Dodd, during his life, and at his death, “in fee 
simple to his child or children, if he has any living at his 
death, or the issue of any of the said Orren L., who may 
predecease him;” failing such issue, however, the whole 
“shall belong to and be equally divided amongst the 
children of his brother, Dr. Warren Dodd,” &c. The peti- 


tioners, besides Orren, were his children, who were under 
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age. It was stated that Dr. Warren Dodd was about fifty 
years of age, and had never married. Otherwise, a proper 
ease for sale was reported by the Master as having been 
made out by the petition, and the affidavits of several persons 
tiled in the cause. 

The petition was filed to Fall Term, 1866, of the Court of 
Equity for Jouystox, and upon a report of the Master and 
affidavits, set for hearing and transmitted to this court. 


B. F. Moore, for the petition. 


The powers of Courts of Equity in North Carolina are just 
such as those of the Court of Chancery in England.— 
Latham v. Wiswall, 2 Ire. Eq., 299; Harrison v. Richardson, 
4 Dev., 279; Hawks’ Hist. of N. C., 2d vol. 

1. The Charter of Charles Il. expressly conferred the 
power to create Courts of Equity as well as of Law. Prior 
to the revolution chancery jurisdiction was exercised by 
the Governor and Council, whether from special enactment, 
or from established usage, cannot now be told. After the 
revolution there were no Courts of Equity until the act of 
April, 1782. The court law of April, 1777, was, as its title 
expresses, an act for establishing courts of law, and the pre- 
amble to the act of 1782 shows that before that time there 
was no equity jurisdiction within the State. It seems that 
the chancery jurisdiction of the Colonial Governors, in 
vouncil, had been abrogated by that provision of the Consti- 
tution which declared, “that the legislative, executive and 
supreme judicial powers of government ought to be forever 
separate and distinct.” The act of 1782 conferred upon the 
Judges of the Superior Courts “all the powers and author- 
ities that the Court of Chancery, held under the late govern- 
ment, used and exercised,” &c. 

2. If the Colonial Chancery Courts had the powers of 
English Courts of Chancery, the State Courts of Equity 
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have no less. Expressions of legislative doubts upon this 
point cannot affect this question. 

3. Supposing, then, that the English Courts of Chancery 
had, independent of statute, the power to convert land into 
personalty with the character still of realty in a case like 
the present, then clearly this court has the same. Harris v. 
Richardson, 4 Dev., 282. 

Those English courts have the general care and superin- 
tendance of infants and of their property. 2 Story Eq. Jur., 
ss, 1327-1335. They may change that property from real 
to personal; and may reconvert it. Fonb., c. 2, s. 5, p. 88, 
and notes; Norwood v. Tewyne, Amb., 417, 2 Eden, 148, 2 
Story, s. 1357; McPherson on Inf., 278, &c.; Field v. 
Schiefflin, 7 Johns, ch. 154, ex parte Phillips, 19 Ves., 118, and 
note; Lord Ashburton v. Lady Ashburton, 6 Ves., 6, and 
note; Watson v. Watson, 3 Jon. Eq., 400; Huger v. Huger, 
3 Dess., ch. 21; Stapleton v. Vanderboish, 3 Dess., ch. 22. 

Unborn infants are objects of fhe care of chancery. Mece- 
Pherson, 154, &c. 

Suppose a case of a life estate with many remote limita- 
tious, shall these contingent, improbable estates stand in 
the way of the interests of the persons for whom the bounty 
was primarily intended ? 


Barrie, J. We deem it unnecessary to express any opin- 
ion in relation to the correctness of the interesting account 
given by the counsel for the petitioners of the origin and 
extent of the chancery jurisdiction as exercised in the Courts 
of Equity of this State. The powers of such courts to order 
the’sale of the real estate of infants, upon the application of 
their guardians, showing that the interests of their wards 
would be promoted by it, cannot be questioned since the 
passage of the act of 1827, c. 33. (See Rev. Code, c. 54, s. 
32.) The cases of Troy v. Troy, Bus. Eq., 85, Watson v. 
Watson, 3 Jon. Eq., 400, and Houston v. Houston, ante, p. 95, are 
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Ex parte Dodd. 




























instances to show where the power will or will not be exer- 


cised. It is certain that if land be devised to a person for SIO: 
life, with an executory devise in fee to his children, the 

court cannot order a sale of the land before the birth of any It o 
child, because, not being in esse, there can be no one before ga 


° ° - . Tre! 
the court to represent its interests. Such was the case in Whe 
Watson v. Watson. But if there be any children in esse, in ap 


whom the estate in fee can vest, a sale may be ordered, de 


because, if their interests require it, they may be represented pa 
by their guardians; and this may be done, though all of - 
the children of the class may not yet have been born. Such a 
is the case now before us, with the exception that there is 2 
an executory devise to the unborn children of another per- 
son, depending on the event of the tenant for life dying I 
without leaving issue. Can this latter circumstance make pla 
any difference? We think not, because the first class of Mri 
children are the primary objects of the devisor’s bounty; and Cot 
as they have vested remainders in fee, and as their interests, hea 
as well as that of the tenant for life, will be promoted by thi: 
having the land sold and the proceeds invested in other the 
lands, or in stocks or other securities for their use, the Court ‘] 
of Equity is authorized, under the general power conferred ma 
by the act to which we have referred, to order a sale. In sol 
the new investment, the interests of the second class of exec- B. 
utory devisees must be provided for by pryper limitations, the 
and we think there should be a regular guardian appointed by 
for the infant petitioners before any sale is ordered. ma 
nat 


Per Crriam. Ordered accordingly. 












































JANUARY TERM, 1867. 





Rogers v. Hinton. 





2#sus 263 


SION H. ROGERS, Adm’r., &., 7. JOSEPH B. HINTON, and others. 


If one, who has a general power over an estate, exercises it for purposes re- 
garded as secondary, a Court of Equity will hold such estate as thereby 
rendered liable to all the usual incidents of property; therefore, 

Where a feme covert, who had a separate estate, with a general power of 
appointing the same by deed or will, disposed of such estate to various 
devisees and legatees, subjecting expressly only a portion of it to the 
payment of her debts: Held, that her creditors had a right to resort to 
the whole estate for their satisfaction. 

(Leigh v. Hunt, 3 Tre. Eq., 442, cited and approved; Frazier v. Brownlow, 3 
Ire. Eq., 237; Knox v. Jordan, 5 Ire. Eq.; 175, and Felton v. Reid, 7 Jon., 
269, cited, distinguished and approved.) 


Bitt, to obtain instructions as to the duty of the com- 
plainant, as administrator with the will annexed of the late 
Mrs. Margaret G. Hinton, filed to Fall Term, 1859, of the 
Court of Equity for Wake, and at Fall Term, 1866, set for 
hearing upon bill, answers and exhibits, and transferred to 
this court. The husband and the devisees and legatees of 
the testatrix were made parties. 

The deed, under which Mrs. Hinton acquired the right to 
make a will, conveyed the property to a trustee, “to the 
sole and separate use of Margaret G. Hinton, wife of Joseph 
B. Hinton, as if she were a feme sole,” &c., and to “convey 
the slaves and lot as she may, by any paper writing executed 
by her in the nature of a deed or will, direct, although she 
may, at the execution of said deed, or will, or paper in the 
nature of either, be under coverture,” &c. 

The will expressed an intention “hereby to execute all 
powers of appointment to all property, real and personal, 
owned by me, and of which I have the right to dispose, by 
virtue of any deed, will or agreement whatsoever, and espe- 
cially by virtue of a deed,” &c., [the above.] By the first 
clause of the will Mrs. Hinton directed a negro, named 
“Happy,” to be sold, and the money arising therefrom “ to 
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be applied to the PaySentcoftin? RoiG and funeral ex- 









































01 
penses, my debts being very small, and principally due to pe 
Mr. James McKimmon and Doctor Fabius J. Haywood; and 24 
out of the surplus”—she gave some legacies. By the second ye 
clause she gave a valuable house and lot in Raleigh, certain Ei 
slaves and other property to her husband for life, and then 2( 
over. Her debts were not mentioned in any other part of Li 
the will, which consisted of seven clauses. 

The executor named in the will having renounced, the ay 
complainant propounded the will in Wake County Court, at Ww 
November Term, 1857, when, under the direction of Mr. pa 
Badger, then presiding, the verdict of the jury upon the cr 
issue, “Is the paper writing, &c., or any part thereof, the pe 
last will and testament of Margaret G. Hinton, dec’d., and cr 
if so, what part?” was thus entered, viz: “That the said on 
paper writing is the last will and testament of the said 
Margaret G. Hinton, late wile of the caveator, Joseph B. de 
Hinton, of and concerning all the property, estate and effects ru 
of which, notwithstanding her coverture, she had power to 
dispose, under the deed of Sarah Stone in the said paper are 
writing mentioned, and of and concerning all other property, cel 
estate and effects of any of which she had otherwise power 
to dispose, without the consent of her husband, and as to ga 
such property, estate and effects she did devise, bequeath, do 
appoint and direct as contained in the said paper writing.” bu 

Batchelor, for the creditors. po 

B. F. Moore and Haywood, contra. on 

1. The general debts of a feme covert are void. Frazier v. me 
Brownlow, 3 Ire. Eq., 237; Newlin v. Freeman, 4 Ire. Eq., ove 
312; Harris v. Harris, 7 Ire. Eq., 111; Draper and Knox v. del 
Jordan, 5 Jon. Eq., 175; Johnson v. Malcom, 6 Jon. Eq., 120; ove 
Felion v. Reid, 7 Jon., 269. the 


2. And her separate estate, in the hands of her executor 
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or administrator, after her death, cannot be subjected to the 
payment of such. 2 Roper on Husband and Wife, 238, and 
245, and note on 245; Anon. 18 Ves., 248; Gregory v. Lock- 
yer, 6 Madd. 90; Court v. Jeffrey, 1 Sim. and Stu., 105, Con. 
Eng. Chan., 1, 50; Clinton v. Willis, Sug. on Pow., vol. 1, 
208, n.; Shattock v. Shattock, Law Rep., 2 Eq., 182; Am. 
Law Rev., vol. 1, No. 2, p. 314. 

3. The doctrine, that where a man has a general power of 
appointment over a fund, and he actually exercises it, 
whether by deed or will, the property appointed shall form 
part of his assets, so as to be subject to the demands of the 
creditors, in preference to the claims of his legatees or ap- 
pointees, does not apply, where such creditors are the general 
creditors of a feme covert who has a separate estate. 2 Sug. 
on Powers, p. 29, Ist vol., 208; Shattock v. Shattock, above. 

4. Our case differs from Leigh v. Smith, in that there the 
debt of the feme covert was a valid one, contracted before mar- 
riage. Leigh v. Smith, 3 Ire. Eq., 442. 

5. Contracts of a married woman, even for necessaries, 
are void, not voidable, so far as her personal liability is con- 
cerned. 2 Roper on Hus. and Wife, p. 117, &c. 

6. The bare execution of a bond or note cannot be re- 
garded asa defective execution of a power, even when the 
donee of the power is a feme covert, who has no separate estate, 
but only the power. 

A fortiori, it cannot be a defective execution of such 
power, where such feme covert has a separate estate. I Sug. 
on Pow., 426 and 427, also 416, 

7.. Nor can a recognition of debts, in an ineffectual testa- 
ment, and an appropriation in said will of other property, 
over which the feme has no power, to the payment of said 
debts, be looked upon as a defective execution of a power 
over property which she can appoint, and has appointed in 
the same will to a different purpose. The two leading essen- 
tials to effectuate defective executions of powers are: 
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1st. That such effectual execution is in accordance with 
the intention of the donee of the power. 2d. That it is for 
the benefit of one of the favored classes, a purchaser, 
a creditor, a wife or child, ora charity. They are both 
wanting in this case. 2 Sug. on Pow. 103. 1 Sug. on 
Pow. 373. 

8. It may well be doubted, whether a defective execution 
of a power by a feme covert will be relieved against in equity, 
even in favor of a purchaser, creditor, child, or charity, in 
N.C. See cases cited under 1. The feme, as donee of a 
power, may exercise it modo et forma, no more; in all other 
respects she is feme covert. 2 Sug. on Pow., 103, 104. 

9. There can no question of election arise in this case. 2 

° Sug. on Pow., 165. 2 Wms. Ex’rs., 888. 2 Story Eq., §1096. 
Adams Eq., 91, 92, &e. 1 Jar. Wills, 389. 
10. It is not to be forgotten that the property in this case 





is real estate. 


Bartiz, J. The bill, which was filed by the plaintiff as 
the administrator cum testamento annexo of Margaret G. Hin- 
ton, deceased, wife of the defendant Joseph B. Hinton, pro- 
pounds many questions about which it asks the advice of 
the court; but on the argument here only one of them has 
been pressed on our attention. It is, whether the property, 
real and personal, which the testatrix disposed of by her 
will, under the power conferred upon her by the deed of her 
sister, Sarah Stone, mentioned in the pleadings, is liable as 


assets for the payment of the debts of the decedent. , 
We are decidedly of the opinion that it is. | 
The power is undoubtedly what is called a general one. 

[t directs the trustee, who is to hold the property for her 

sole and separate use during her life, to convey it “as she 

may, by any paper writing executed by her'in the nature of 

a deed or will, direct, althongh she may at the execution of 


said deed or will, or paper in the nature of either, be under 
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coverture; and in case she die without making any convey- 
ance of it,” then the trustee is to hold the personalty in trust 
for her personal representatives, and the realty for her heirs 
at law. That a power expressed in such terms is a general 
one is settled. Lord Townsend v. Windham, 2 Ves. Sen., 1; 
Jenny v. Andrews, 6 Madd., 264; Tomlinson v. Dighton, 1 P. 
Wms., 149, 171. 

It is too plain for doubt, that the will of the testatrix is an 
execution of the power, for it expressly refers both to it and 
the property embraced in it; and furthermore, the will is 
proved as having been made in execution not only of that 
identical power, but of all others with which she was in- 
vested. In such a case it is a well established principle of 
equity in England that the property appointed shall form 
part of the assets of the appointor and be subject to the 
claims of his creditors in preference to the claims of the ap- 
pointee. 4 Kent, 333. The reason for the doctrine is well 
expressed in an opinion delivered by Chief Justice Parker, 
of New Hampshire, in the case of Johnson v. Cushing, 15 N. 
H., 307. “ Where the owner of property, who has the right 
to dispose of it in such manner and under such limitations 
as he pleases, confers upon another the general power of 
making such disposition of it as he pleases, or, in other 
words, invests him with all the attributes of ownership over 
it, and that other accepts the power thus tendered to him 
and undertakes to exercise dominion over the subject matter 
as if he was an owner; the original proprietor having au- 
thorized the other to treat it as if it was the property of the 
latter, by exercising all the power over it which he could 
exert if it were actually his property; and he having under- 
taken to treat it as if it was his property by making a dis- 
position of it under such a power, a Court of Equity may 
well do what the parties have done—that is, treat it as the 
property of the appointor and make it subject to the inci- 
dents attending such property. The court in such case do 
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no more than treat it as the property of the party, who, by 
the express authority of the owner, has the power and right 
to treat it as if it were his property, and who undertakes to 
do so.” If it be treated as the property of the appointor, it 
will of course be liable to his debts in preference to the 
claims of volunteers under his appointment. 

This principle of equity has been introduced into our 
system, and applied to the case of a married woman exercis- 
ing a power of appointment given to her over property set- 
tled to her sole and separate use during life. In Leigh v. 
Smith, 3 Ire. Eq., 442, which was fully considered and deci- 
ded, after arguments by very able counsel on both sides, it 
was held that the appointees under a will of property which 
a feme covert had a right under marriage articles to appoint 
to any person she might think proper, were trustees in the 
first instance for her creditors; and it was so held, though 
the will did not make any mention of her debts, or in any 
way attempt to provide for their payment. 

But it is said, by the counsel for the defendants, that this 
doctrine has been modified by the recent decisions of this 
court, and the cases of Felton v. Reid, 7 Jon., 269, and Knox 
v. Jordan, 5 Jon. Eq., 175, are relied upon to show that the 
separate estate of a married woman is not liable to her debts 
or other personal engagements generally, but only where the 
debt is charged specifically upon the separate estate, with 
the concurrence of the trustee, if there be one. It will be 
seen at once that these latter cases apply to the debts sought 
to be charged upon the separate estate of a feme covert during 
her life, and not to her debts claimed out of property which 
she had appointed under a power to others by a will, or a 
deed to take effect after her death. 

It is certain that the court, which decided the case of 
Leigh and Smith, ubi supra, thought there was a difference; 
for at the next preceding term it had decided the case of 
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Frazier v. Brownlow, 3 Ire. Eq., 237, which is referred to 
with approbation in Knox v. Jordan, ubi supra. 

The case at bar, however, cannot derive any aid from 
Felton v. Reid and Knox v. Jordan, because the testatrix 
expressly recognises her debts, and attempts to provide for 
their payment. It is true that they were not recognized 
with the concurrence of her trustee, but that omission, even 
if a recognition were necessary in the case of the execution 
of a power, would be excused, because the pleadings show 
that the trustee was dead when the will was made, and it 
does not appear that any other was appo.nted in his stead. 

We have only to say. further, that the appropriation of the 
proceeds of the sale of the woman Happy, as the fund out of 
which the debts of the testatrix are to be paid, cannot pre- 
vent the creditors from claiming their debts out of the other 
property appointed under the power, it from any cause the 
specified fund is not available for the purpose. Let a decree 
be drawn in accordance with this opinion. 


Per Ccriam. Decree accordingly. 
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JAMES ROGERS and others ». JOSEPH 8. HOLT and others. 
. 


Where a bill recited that a petition for a sale of land had been filed, and 
was still pending in the same court, and that the money was still due by 
the purchaser, and prayed that, inasmuch as the price at such sale was 
at an extravagant rate, being based upon Confederate paper money, the 
purchaser and his sureties might be decreed to pay its reasonable value, 
&c., Held, that as this relief was no other than might have been had in 
the petition then pending, the bill would not be entertained; also, that, 
as the bill showed upon its face that the relief might have been had in 
the former proceeding, the objection was well taken by demurrer, 

(Jenkins v. Johnston, 4 Jon. Eq., 149; Davis v. Hall, ibid, 403; Singeltary v. 
Whitaker, ante, p. 77, and Cotten, ex parte, ante, p. 79, cited and approved ; 
Whitted v. Webb, 2 Dev. & Bat Eq., 442; Patton v. Thompson, 2 Jon. 
Eq., 285; Zrice v. Pratt, 1 Dev. & Bat. Eq., 626; Green v. Crockett, 2 
Dev. & Bat. Eq., 390, and Shoffner v. Fogleman, Win. Eq., 12, cited, dis- 
tinguished and approved.) 


But, filed at Fall Term, 1866, of the Court of Equity for 
Atamance, at which term a demurrer was put in, and the 
cause set down for argument, and transferred to this court. 

The bill alleged, that at Fall Term, 1862, of the Court of 
Equity for Alamance county, the complainants had filed a 
petition to sell a tract of land, (describing it) of which they 
were tenants in common, that the sale having been ordered, 
the defendant Holt, upon the 24th of January, 1863, became 
the last and highest bidder at the price of $7,257.51, and 
gave bond with a surety therefor; that in November, 1863, 
one Albright filed in the office of the Clerk and Master a bid 
for the land, at an advance beyond Holt’s bid of $1,088.62, 
and upon these bids having been reported to the court at 
Fall Term, 1863, the biddings were reopened immediately, 
and thereupon Holt became purchaser at the sum of $10,000, 
giving another bond, with security, for the excess beyond 
his former bid, and that this having been reported to the 
court at the same term, the sale was confirmed; that these 
proceedings took place during the late civil war, when the de 
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facto government, called “the Confederate States of Ameri- 
ca,” had issued immense amounts of paper money, depend- 
ent alone upon the success and good faith of said de facto 
government, and at the sale it was probable, and soon be- 
came manifest, that to accept payment in that medium, 
would be to sacrifice the consideration; that, therefore, they 
notified the Clerk and Master not to receive, and the pur- 
chaser not to pay, Confederate paper for the said debt; that 
after the surrender of the armies of the Confederate States, 
they notified Holt that as the sale was made at an extrava- 
gant price, owing to the inflation of the currency, they did 
not expect to be paid the full sum called for in his bonds, 
but would accept the reasonable value of the land, which 
is about $3,000, and that, at Spring Term, 1866, they pro- 
posed to him in open court, to set aside the order confirm- 
ing the sale, and to expose the land to a new sale, &c., 
which he refused; that he has been in occupation of the 
land since January, 1863, cultivating and clearing it in a 
manner wasteful and destructive, and greatly impairing its 
value. 

The prayer was, that Holt and the other defendants, who 
were his sureties on the bonds, might be decreed to pay the 
true value of the land, with compensation for the rents and 
profits; that for this purpose the land should be sold; that 
inquiry might be made as to the injury done the land by 
waste, &c., and that the bonds given by the defendants 
might be resorted to, to make good any deficiency remain- 
ing after the sale ; and for other relief. 


Graham and Ruffin, for the complainants. 
Phillips & Battle, for the defendants. 


Bartiz, J. It is a well settled principle of equity plead- 
ing, that a decree substantially between the same parties 
and for the same subject matter, which is in its nature final, 
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or may be afterwards made so by order of the court, isa 
bar to a new suit for the same cause. Story’s Eq. Pl., see. 
791; Mit. Eq. Pl, by Jeremy, p. 237, 

It is usual to plead a decree in a former suit in bar toa 
second suit for the same thing, but when the second bill 
itself sets forth the substance of the pleadings in the former 
suit and the decree given in it, and alleges facts which, if 
established, would entitle the complainant to the same 
measure of relief as that to which the facts set forth in the 
former bill entitled him, the defendant may, for that cause, 
demur to the second bill. Jenkins v. Johnston, 4 Jon. Eq,, 
149; Davis v. Hall, ibid, 403. 

In the case at bar the bill professes to state the substance 
of the proceedings in the former suit, and the decree made 
therein, and as the defendant has demurred to the bill, the 
question is raised whether the complainants have stated in 
it facts which, if admitted or established by proof, would 
entitle them to the same relief, and no other, as they might 
have obtained under the former decree. That the com- 
plainants might, in their former suit, which is now pending 
in the Court of Equity for the county of Alamance, have 
the full measure of relief which they now seek, is clearly 
established by the cases of Singeltary v. Whitaker, and Cot- 
ten, ex parte, ante pp. 77 and 79. These cases assert the 
power of the Court of Equity, upon petition for the sale of 
land for the benefit of infants, to compel the purchaser, by 
orders made in the cause, to perform specifically his contract 
of purchase, and that in doing this they may compel him to 
pay the purchase money by a decree in personam, or give a 
judgment or decree for it, on motion, after ten day's notice; 
and, furthermore, that it may call in, and order to be can- 
celled, a deed for the land, improperly obtained before the 
payment of the purchase money. With such plenary power 
over the subject, we cannot doubt that the Court of Equity 
for Alamance can, by proper orders to be made in the suit 
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by petition, now pending there, compel the purchaser of the 
land therein ordered to be sold, to pay the full amount of 
his bids, or such other sum as the court, under the circum- 
stances, may deem right and proper. If this be so, the pre- 
sent bill is unnecessary, was improperly filed, and being 
objected to by demurrer, must be dismissed. 

We have examined all the cases referred to by the counsel 
for the complainants, as supporting their present suit. In 
none of them do we find any thing to impugn the conclu- 
sion at which we have arrived. In Whitted v. Webb, 2 
Dev. & Bat. Eq., 442, it is stated expressly that the defend- 
ant waived any advantage, if any he had, under the former 
decree, and upon that waiver an order for another account 
was made. Patton v. Thompson, 2 Jon. Eq., 285, was a case 
of a bill to impeach a sale made under a former decree, for 
alleged fraud; and no objection was raised to the courts’ 
proceeding in the second suit, either by plea, demurrer or 
otherwise. T'rice v. Pratt, 1 Dev. & Bat. Eq., 626; Green 
v. Crockett, 2 Dev. & Bat. Eq., 390, and Shoffner v. Fogle- 
man, Win. Eq., 12, were all bills filed for the purpose of ad- 
justing equities between the purchasers under the judicial 
sale in the former suit, or between such purchasers and 
their sureties; and in not one of them, except that of T'rice 
v. Pratt, was there any objection to the second suit. The 
object of the bill, in Trice v. Pratt, was to obtain a specific 
performance of a parol contract made between the purcha- 
sers of the land sold under an order of the Court of Equity, 
in @ petition by the heirs of the former owner. No legal 
title had been obtained by either of the purchasers under 
the decree of the court, and hence it was necessary to make 
the Clerk and Master a party, for the purpose of obtaining 
such title from him. It does not appear from the published 
report ot the case that the heirs of the former owner were 
made parties at all, and as we cannot see that there was any 
necessity that they should be parties, we take it for granted 
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that they were not. Under these circumstances it was ob. 
jected by the defendant Pratt, one of the purchasers, and 
the one who had bid off the land and claimed to be the sole 
purchaser, that the complainant, if entitled to any relief, 
might have obtained it by motion or petition to the court 
in the former suit. This court declined deciding whether 
the complainant might have had a summary remedy bya 
proeeeding in the former suit, but took jurisdiction of the 
case upon the original bill, and upon the proofs granted the 
relief sought. 

It is manifest that the second suit was neither between 
the same parties, nor for the same subject as the former, 
and it is not therefore any authority for the government of 
the present case, in which both parties and subject matter 
are substantially the same, or may be made so by orders in 
the former cause. The bill must be dismissed with costs. 


Per Crriam. Bill dis:nissed. 
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CAROLINE FERGUSON and others «. STEWART HASS and others. 


Although the language of a bill may not be technical and precise, yet if, 
upon looking through it, enough appear to warrant relief, it will not be 
dismissed. 

Real estate owned by a partnership is not regarded in this State as per- 
sonalty. 

Where a bill charged that the defendant had bought land upon a parol 
agreement, that another (who was the deceased husband of one of the 
complainants, and the ancestor of the others,) should share in such pur- 
chase, Aeld, that the administrator of that other person was not a neces- 
sary party to such bill. 

Where a bill named certain persons, and prayed that they might be made 
defendants, without expressly praying for process against them, held. to 
be a sufficient designation of them as parties, especially as they all ap- 
peared and joined in the demurrer. 

Where a bill was prolix, argumentative and inartificial, and was demurred 
to on that account, /e/d, that the proper order would be for its reforma- 
tion in these respects in the court below, at the costs of the complainants, 

(Thompson v. Thompson, 1 Jon., 430, Patton v. Patton, Win. Eq., 20, Avert v. 
Ward, Bus. Eq., 192, Hoyle v. Moore, 4 Ire. Eq., 175, and Williams v. Burnett, 
Bus. Eq., 207, cited and approved.) 





Brit, praying relief, set down for argument upon demurrer 
at Fall Term, 1866, of the Court of Equity for Catpwett, be- 
tore his Honor, Jifehell, J., who sustained the demurrer; 
whereupon the complainants appealed to this court. 

The facts appear sufficiently stated in the opinion of the 
court. 


Blackmer & McCorkle, for the defendants. 


1, The personal representatives of Allen Ferguson should 
have been made defendants. “Adams’ Eq., 312, 313; Calvert 
on Parties, 17, 19; Smith v. Kornegay, 1 Jon. Eq., 41. 

2. The heirs of John Ferguson are necessary parties, and 
should have been made so as well in the premises as in the 
prayer for process. Story Eq. Pl, 44; Whit. Eq. Prec., 3; 
Hoyle v. Moore, 4 Ire. Eq., 175; Cooper Eq. Pl., 9 and 16. 
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3. The form of the bill is in all respects a radical de- 
parture from approved precedents, and therefore should be 
dismissed. Simmons v. Simmons, ante, 63; Hoyle v. Moore, 
(above. ) , 


Reape, J. The bill is at the instance of the widow and 
the heir of Allen Ferguson against the administrator and 
heirs at law of John Ferguson, to have a parol agreement 
for the purchase of land declared to be atrust. It is alleged 
that John Ferguson purchased the land belonging to Allen 
Ferguson at sheriff's sale for a very reduced price, under a 
parol agreement with Allen Ferguson that he would hold 
the sare for the benefit of said Allen and himself. Both 
the Fergusons died, and the widow and the heir at law of 
Allen join in the bill. The object in joining the widow is to 
claim dower in the trust estate. The bill is demurred to, 
and in the demurrer several causes are assigned: 


1. “That the bill is inconsistent and repugnant in stating 
that Allen Ferguson died siezed and possessed of the land, 
and afterwards showing only an equitable right.” The lan- 
guage of the bill in this particular is not technical and pre- 
cise, but still it sufficiently appears from the whole bill what 


the estate claimed really is. ; 

2. “That the bill prays dower for the widow, without 
showing that the husband was entitled to an estate of in- 
heritance.” 

If the statement of the bill be sustained, it shows that the 
husband had an equitable estate of inheritance, and not a 
mere right, and therefore the widow is entitled to dower.— 
Thompson v. Thomson, 1 Jon., 480. 

3. “That, according to the allegations in the bill, the land 
was treated as copartnership property between the two in- 
testates, and was therefore personalty, and not liable to the 
widow's dower.” 

Such are not the allegations of the bill; but if they were, 
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it does not follow that it was personalty. Patton v. Patton, 
Win. Eq., 20. 

4. “That the administrator of Allen Ferguson is not a 
party.” 

It is not necessary that he should be a party. Avent v. 
Ward, Bus. Eq., 192. 

5. & 6. “That the administrator and heirs of John Fer- 
guson are not made parties, inasmuch as no precept is prayed 
against them.” 

The bill names these persons and prays that they may be 
made defendants; but it does not pray for process against 
them. In Hoyle v. Moore, 4 Ire. Eq., 175, the bill prayed 
that the clerk should issue subpoenas to the proper defen- 
dants, without saying who they were; and of course the 
clerk could not know to whom to issue. But here the bill 
does name the persons, and prays that they may be made 
defendants. From this the clerk can understand that he is 


to issue process against those persons. And besides, all the 
persons named, and who ought to be parties, do in fact ap- 
pear and demur. This is sufficient. Williams v. Burnett 
and others, Bus. Eq., 207. 

7. “That the whole bill is wanting in precision and cer- 


tainty.” 

To a considerable extent this is true. It is prolix, argu- 
mentative and inartificial. We have said before that such 
pleadings jeopardise the interests of the parties, embarrass 
the court and mortitfy the profession, and for this there is 
only insufficient excuse of haste and the absence of books 
upon the circuits. The court below will probably allow the 
argumentative and other defective parts of the bill to be 
stricken out and reformed, at the costs of the complainants. 
The costs of this court will be a caution to defendants 
against careless and insufficient demurrers. 

The order sustaining the demurrer must be reversed. 


Per Curiam. Judgment reversed. 
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JOHN PHELAN ve. JAMES M. HUTCHISON, Administrator of R. H. 
, BRAWLEY, deceased. 


A partner, who, upon a dissolution of the firm, undertakes to coilect the 
debts, is bound only to the diligence of a collecting agent, and so fs res- 
ponsible for all that it can be shown that he collected, or’ might, with 
reasonable diligence, have collected. It is an error to throw upon him 
the burden of proving what accounts in his hands were bad, 

Where interest upon an account is charged upon a wrong principle, if no 
substantial damage is done to either party, the court will not disturb it. 

In taking a partnership account, items of debt by the partners to the firm 
are to be deducted out of the shares of such partners respectively, and 
not out of the assets of the firm. 

Quere, whether the principle established in Boyd v. Hawkins, 2 Dev. Eq., 
329, as regards commissions to trustees, {c., be not applicable to a sur- 
viving partner who settles up the partnership business. 


But, tu settle the accounts of a partnership, filed to Spring 
Term, 1857, of the Court of Equity for Mecktensure. 

The bill stated that the partnership was formed between 
the complainant and Brawley about the beginning of 1848, 
Brawley having already been in business, and having in 
hand a stock worth $1200, and that it ended by dissolution 
in 1851; that complainant was the active, and Brawley a 
dormant partner; that, upon the dissolution, its effects 
went into the hands of Brawley, who died in 1856 without 
rendering any account. 

An answer having been put in, an account was taken, and 
to this the defendant filed several exceptions, as follows: 

1. That intestate was charged with the accounts upon the 
books without evidence that they were due, or that the 
debtors were solvent, or that they had been received by in- 
testate, or that intestate had been negligent in collecting. 

2. That intestate was charged with interest upon these 
accounts from the time they had been charged on the books. 

3. That intestate was credited with only $500, instead of 
$600, as his original share of the stock, although the bill 
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stated that Brawley was originally the owner of the whole 
stock at $1200, and complainant had paid $600 for one half. 

4. That intestate is charged with the whole of his indi- 
vidual accounts, whilst complainant’s individual accounts 
are taken out of the partnership fund, instead of out of his 
own share. 


J. H. Wilson, for the complainant. 
Bragg, for the defendant. 


Pearson, C. J. The cause comes on to be heard upon ex- 
ceptions filed by the defendant to the report of the Clerk 
and Master, and for further directions. 

1. The first exception is allowed to this extent: As Braw- 
ley, on the dissolution of the firm, took all of the notes and 
accounts into his possession, and assumed the entire control 
in regard to making collections and settling up the business, 
he is to be treated as a collecting agent, and should be 
charged with all of the notes and accounts which he has 
actually collected, or which he might, with reasonable dili- 
gence, have collected; whereas the report charges him 
with all of the notes and accounts, except such as were 
proved to be insolvent. It ought also to have excepted 
all those which were not proved to be solvent, and in regard 
to which it was not proved that they could have been col 
lected by the use of proper diligence. 

2. ‘The second exception is disallowed. If Brawley had 
kept an account, so as to show the amount of interest col- 
lected by him, that would have been the proper basis of the 
interest account. The Master has charged the defendant 
interest upon all of the notes and accounts, and allowed in- 
terest upon all of the disbursements and individual claims. 
This is not a correct principle, but under the circumstances 
it seems to have been the only one that the Master could 
act on; and, as there is really but little difference in the 
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amount of interest on the two sides, we are not disposed to 
disturb the calculation. 


3. The third exception is allowed. The Master should 
not have brought the capital stock into the account until he 
had struck the balance, and then, provided there was any 
fund on hand, each could be allowed to withdraw his cap. 
ital, or a rateable part of it. The stock of each was $600. 
The $100 paid by Phelan to Brawley should not be brought 
into the account. It was paid to make up Phelan’s stock, 
and he gets credit for it by putting his stock at $600. 

4. The fourth exception is allowed. The two accounts 
which Phelan owed the firm should not have been deducted 
out of the assets of the firm; for, if so, he is only made to pay 
one-half of the amount. These assets should be deducted 
out of the part coming to him in the same way that his in- 
dividual debts to Brawley are deducted. 

There must be a reference to reform the account accord- 
ing to this opinion. The defendant may claim a revision of 
the account on the first exception. 

It is proper to add that we have not felt at liberty to enter 
into the question, whether a partner who, after a dissolution, 
undertakes to act as collecting agent, or a surviving partner 
who settles up the business, should not be allowed commis- 
sions, as the point is not made by the exceptions. It may 
be that the case of Boyd v. Hawkins, 2 Dev. Eq., 329, modi- 
fies the English doctrine upon this subject, and that a part- 
ner, who winds up the firm, should be allowed reasonable 
commissions as compensation for the time and trouble de- 
voted to what is a matter of mutual concern. 


Per Curiam. Decree accordingly. 
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WILLIAM J. PENDLETON ec. JOHN H. DALTON. 


Where the evidence satisfies a court that a person, from whom a specific 
peformance is sought, entered into the contract in question without un- 
derstanding it, such performance will not be enforced. 


But, filed to Spring Term, 1863, of the Court of Equity 
for Irevett. The defendant having answered, and testimony 
having been taken, the cause was set for hearing, and at 
Fall Term, 1866, transferred to this court. 

The facts necessary to an understanding of the case are 
stated in the opinion of the court. 


Boyden, for the complainant. 
Bragg, for the defendant. 


Bartiz, J. The object of the bill is to obtain the aid of 
the court in enforcing the specific execution of a contract 
tor the purchase of land. The contract is alleged to be con- 
tained in a paper writing which purports to be a receipt by 
the vendor of a part of the purchase money from a son of 
the purchaser acting as agent for his father. This receipt 
bears date the 13th day of February, 1863, and the part of 
it which specifies the land, which is the subject of the con- 
tract, ¢alls it “the homestead tract of land, containing —— 
acres, at six dollars per acre, belonging to the estate of P. 
Houston, deceased.” It closes with the vendor's obligation 
to convey, in these words: “And I bind myself, as the exe- 
ctitor of the said P. Houston, deceased, to make to Dr. Wil- 
liam J. Pendleton, of Louisa county, Virginia, a good lawful 
deed for the whole of the above homestead tract of land, 
containing acres.” 

(Signed,) J. H. DALTON, 
Executor of P. Houston, dec’d. 
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From the pleading and the testimony taken in the cause, 
it appears that about four months previously, to wit: on the 
18th day of October, 1862, a contract was made between the 
vendor and the same son of the purchaser, who then pro- 
fessed to act for himself, and made no mention of his father, 
for the sale by the one, and the purchase by the other, of 
the greater part, but not all, of the same tract of land. This 
contract is entitled, “ Agreement for the sale of an estate by 
private contract.” The articles are then set out in a formal 
manner and describe minutely the boundaries of the land 
agreed to be sold, the parts excepted out of the homestead 
tract, the price, and the manner and times of its payment, 
and then specify the time when possession is to be given 
and the deed of conveyance to be executed. The conclusion 
is equally formal with the other parts of the agreement, and 
the parties set their hands and affix their seals to it. 

That an instrument so solemn and formal, stating every 
part of the contract with so much minuteness and circum- 
stantiality, should be substituted by another, in so short a 
time, of such an opposite character in every particular, must 
strike every one with surprise, and prompt him at once to 
ask for an explanation. That explanation has been at- 
tempted by the son, who is the bargainee in the first instru- 
ment, but now professes to be the agent of the complainant. 

We do not feel called upon to go into a detailed examina- 
tion of his testimony, and we shall say no more of it than 
that it has failed to satisfy us that the defendant intention- 
ally signed the receipt with a full knowledge of its contents, 
and when we come to examine and consider the other testi- 
mony in the cause, we are satisfied that he signed it under 
the belief that the money paid was in part execution by the 
purchaser of the contract made a few months before, and 
which he, on his part, had to some extent executed by put- 
ting the supposed purchaser in possession. 

Having come to this conclusion as to the effect of the tes- 
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timony, we cannot give the complainant the aid of the court 
in enforcing the contract which he is seeking to set up. It 
follows, as a necessary consequence, that his bill must be 
dismissed with costs. 


Per Curiam. Bill dismissed. 


WILLIAM B. THOMPSON ¢. A. J. MeNAIR and others. 


Courts of Equity grant special injunctions against trespass, with reluc- 
tance; and only in cases where, but for such interference, the injury 
would be irreparable, or where no redress can be had at law; therfore, 

Where it was not shown that the defendant was insolvent, an injunction 
against his cutting pine timber, splitting lightwood and making tar, was 
dissolved. 

An injunction will not be continued merely because one of the defendants 
has not answered, if the case show that such answer could not be mate- 
rial to the point upon which the injunction is claimed. 

An allegation in an answer, that the trespasses complained of were com- 
mitted by the defendant in connexion with two other persons who are solvent, 
will be considered by the court as important, upon the motion to dissolve. 

(Thompson v. Williams, 1 Jon. Eq., 176; Bogey v. Shute, thid 180; Wilson vy. 
Hendricks, wid 295; Ijams v. Ijams, ante p. 39; Irwin vy. Davidson, 3 Tre. Eq., 
811; Howe v. Howell. 5 Tre. Eq., 258; Simpson v, Justice, 8 Ire. Eq., 115, 
and Lyerly v. Wheeler, Bus. Eq., 267, cited and approved.) 


Motion to dissolve a special injunction, brought up by an 
appeal from an order by Buaton, J, at Spring Term, 1866, of 
the Court of Equity for Roxerson. 

” The facts are sufficiently stated in the opinion of the court. 


Leitch, for the complainants. 


1. The answer is evasive, illusory, and does not respond 
to the bill; and these exceptions are properly to be consid- 
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ered upon this motion. Smith v. Thomas, 2 Dev. & Bat. 
Eq., 126; Edney v. Motz, 5 Ire. Eq., 233. 

2. Answers should be filed for all the defendants before 
a motion to dissolve will be entertained. Council v. Walton, 
4 Ire. Eq., 155; Ashe v Hale, 5 Ire. Eq., 55. 


W. McL. McKay and McNair, for the defendants. 


Battie, This case, in many of its features, is like those of 


Thompson v. Williams, and Bogey v. Shute, decided at the 
June Term, 1854, of this court. 1 Jon. Eq., 176 and 180. 
It seeks an injunction against one of the defendants, to wit, 
Archibald J. McNair, to prevent a trespass upon his land, 
which he alleges will produce an irreparable waste and de- 
struction to it, before he can recover in an action of trespass, 
vi et.armis, at law, and that the defendant is insolvent, and 
will be unable to pay the damages which he may recover. 

The trespass charged is, that the defendant has “ cut 
down the timber, split up the lightwood, made the same 
into tar, and hauled off and sold the same in market, and 
that he has threatened to cut, and box, and is now engayed 
in cutting and boxing the valuable pine trees and timber 
upon about 300 acres” of the complainant’s land. It is al- 
leged that the land “is mainly valuable on account of its 
timber, and that its marketable value will be irremediably 
injured by the trees being cut and boxed,” in the manner 
above stated. The bill stated further, that the defendant 
Archibald J. McNair was “counselled and aided” in his 
trespass by the other defendants, though, as complainant 
afterwards states, not in a manner to make them responsible 
in an action at law. 

The defendants deny that any trespasses were committed 
on the land of the complainant, and, while admitting that 
the defendant Archibald J. McNair had cut timber, &c., on 
lands which he had leased from the other defendants who 
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were the owners of it, did not allege, as was done in the 
cases above referred to, that these acts improved, instead of 
impairing, the value of the land. The answer denies posi- 
tively and unequivocally the insolvency of the defendant, 
against whom the injunction is prayed, and not only avers 
his ability to pay any damages which the complainant may 
recover in an action, but states that two other persons, 


whom he names, were acting jointly with him in committing 
the alleged trespasses, and that their solvency was unques- 
tionable. 

Upon filing the answer, a motion’ was made by the de- 
fendant Archibald J. McNair to have the injunction dis- 
solved, which was resisted upon two grounds: 

Ist. Because one of the defendants, Mary McNair, did not 
answer the bill. 

2d. Because this being a special injunction, the complain- 
ant had a right to use his bill as an affidavit against the de- 
fendants, and to support it by other affidavits, and that from 
the bill, and these affidavits, it appeared that the defendant 
in the injunction was insolvent. 

Upon a mature consideration of the case, we are satisfied 
that neither ground of objection can be maintained. 

Ist. Though the general rule in injunction causes is, that 
all the parties defendant must answer before a motion to 
dissolve will be entertained, yet it is well settled that there 
are exceptions tothe rule One is, where it appears that the 
answer of the non-answering defendant, if it had been ob- 
tained, could not affect the rights of the party enjoined. 
Wilson v. Hendricks, 1 Jon. Eq., 295; Ijams v. ljams, ante, 
p. 39. 

The only allegation, upon which the injuction in the pre- 
sent case could have been sustained, is that of the insol- 
vency of the defendant Archibald J. McNair, and it is man- 
ifest that the missing answer could not have varied the case 
upon that point. 
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2. It is clear, from all the cases, that the Courts of Equity 
interfere reluctantly in applicatious for special injunctions 
to restrain trespass, and never, unless it is apparent that, but 
for such interference, the injury will be irreparable, and 
where no redress can be obtained at law. See Jrwin v. Da- 
vidson, 3 Ire. Eq., 311; Howell v. Howell, 5 Ive. Eq., 258; 
Simpson v. Justice, 8 Ire. Eq., 115; Lyerly v. Wheeler, Busb. 
Kq., 267. If it be shown that the acts which are charged 
as the trespass will rather improve than injure the land, the 
injunction will be dissolved, without reference to any thing 
else. Thompson v. Weliams, and Bogey v. Shute, ubi supra. 
But if that do not appear, it then becomes important to 
consider, whether a recovery at law would be unavailing 
on account of the alleged insolvency of the defendant. 

This allegation, when directly and positively denied in 
the answer, must be proved by the complainant, for the onus 
of such proof is upon him. We think that, in the present 
case, he has failed to make this proof. His testimony has 
only raised a doubt, when it ought to have produced con- 
viction. In addition to this, the defendant avers that the 
alleged trespasses were committed by two other persons 
conjointly with him, aud that they are responsible men. 
We have a right, on this motion, to consider this allegation, 
and we must take it to be true, as it is not disproved, or 
even denied. This, of itself, is sufficient to dispose of the 
case, for it shows that the complainant has an ample remedy 
at law for all the damages which he can prove to have been 
sustained by the grievances of which he complains. The 
order made by the court below, dissolving the injunction, 
must be affirmed. 


Per Curiay. Order affirmed. 
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JOHN J. COLSON, Adm’r, &c., + JAMES H. MARTIN and others. 


Where a married woman, entitled to personal property in remainder after 
a life estate, dies before the tenant for life, upon the death of such ten- 
ant, her administrator will be entitled for the benefit of her husband. If 
her husband then die, leaving an executor, the latter will take the bene- 
ficial interest. 

An administrator is not bound to follow the assets of his intestate into 
another State; but he should hold the persons, in whose hands such as- 
sets are, to an account for them, if they prefer a claim against the estate 
in his hands. 

An administrator will not ordinarily be allowed costs in a cause constituted 
by him for the purpose of having the instructions of the court upon 
questions which, with reasonable certainty, may be solved by counsel; 
nor where they are incurred by making unnecessary parties. 

Partial allowance of costs in such a cause, under peculiar circumstances, 

( Woodley v. Gallop, 5 Jon. Eq., 138, and Coleman vy, Tallowell, 1 Jon. Eq., 204, 


cited and approved.) 


But, filed at Fall Term, 1860, of the Court of Equity for 
Axson, by complainant, as administrator of Lemuel K. Mar- 
tin, who died in 1840, in order to obtain a declaration of 
certain rights under the will of James H. Martin, who died 
in 1836. 

In this will certain slaves were left to the testator’s widow 
for life, and then to the said Lemuel. The widow outlived 
Lemuel, and died in 1858. She had allowed the defendants, 
James and Edmund, to take with them to Texas two of the 
slaves, which at her death would have gone to Lemuel, their 
father. Besides these, Lemuel left several children, one of 
whom, Emily, married James M. Waddill, and died leaving 
children. One Hough administeged upon her estate, and 
since her death her husband has also died, leaving a will 
and an executor. Another daughter of Lemuel was Eleanor, 
who married Thomas Waddill, and died leaving children. 
The complainant made parties to his bill, amongst others, 
the executor of Emily's husband, as well as her children; 
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also the husband of Eleanor, and her children. It asked for 
instructions as to who were entitled to the interests of 
Emily and Eleanor, and as to the duty of complainant in re- 
gard to the slaves taken, as above, to Texas. 

Answers were put in, and at Spring Term, 1861, the cause 


was set for hearing, and by consent transferred to this court. 


Dargan, and Blackmer & McCorkle, for the complainant. 
Phillips & Battle, for the defendants. 


Reape, J. Under the will of James H. Martin his widow, 
Charlotte Martin, took a life estate in the property, with re- 
mainder to Lemuel K. Martin, the complainant’s intestate. 
Lemuel K. Martin died intestate in the life time of the ten- 
ant, for life, and his remainder vested in the complainant as 
his administrator, for the benefit of the next of kin. 

Emily, one of the daughters of Lemuel K. Martin, inter- 
married with James M. Waddill, and died after the death of 
her father, but in the lifetime of the tenant for life; and her 
interest vested in her administrator for the benefit of her 
surviving husband. Her husband then died in the lifetime 
of the tenant for life, and upon his death his Leneficial in- 
terest vested in his executor, the detendant Mr. Hargrave. 
Woodley v. Gallop, 5 Jon. Eq., 138; Coleman v. Hallowell, 1 
Jon. Eq., 204. 

The same facts and principles apply to the interest of 
Eleanor, another daughter of Lemuel K. Martin, intermar- 
ried with Thomas Waddill, except that Thomas Waddill is 
still living, and is entitled to the interest of his deceased 
wife, Eleanor, through hey administrator. 

The complainant was not obliged to go to Texas to recover 
the property of his intestate in the hands of the defendants, 
James H. Martin and Edmund Martin. But it is his right 
and his duty to retain their shares in the estate in his hands, 
and to hold them to an account for the benefit of the estate, 
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to the extent of the value of the property upon the termina- 
tion of the life estate of Charlotte Martin, if of less value 
than their shares; and to the extent of the value of their 
shares if the shares are of less value than the property. 

We have had some doubt as to allowing costs. An ad- 
ministrator or executor will not be allowed costs where the 
questions raised for the advice of the court may, with rea- 
sonable certainty, be solved by counsel; nor where costs 
are improvidently incurred in making unnecessary parties; 
all of which seems to be the case here. But as the questions 
raised have really been controverted by some of the defen- 
dants in their answers, we suppose that if the complainant 
had acted without the advice of the court, he would have 
been sued at all events. He is therefore allowed his costs, 
including $35, expenses incurred in attending on the Clerk 
to state an account, to be paid out of the shares of James H. 
Martin and Edmund Martin, in the fund in complainant's’ 
hand. The defendants who have answered, except defen- 
dant Hargrave, whose cost must be paid out ot the fund, must 
pay their own costs. And the complainant must pay, out 
ot his own funds, the costs of making parties the other de- 
fendants, who have not answered, except the defendants 
James H. and Edmund Martin aforesaid. 


Per Curiam. Decree accordingly. 
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E. G. READE* and G. W. NORWOOD ec. CHESLEY HAMLIN. 


Where a suitor in the Court of Equity for Person county made up his mind 
to appeal from an order, before Thursday of the term, and was prevented 
from doing so by the previous departure of the Judge; Held, that it was 
a proper case for a certiorart. 

An order for the specific performance of an executory contract for sale of 
land, when applied for by the vendor, includes: a reference for an ac- 
count to fix the balance due for principal and interest of purchase money, 
and a decree for a sale of the land to pay such balance, unless at a day 
certain the vendee pays into court the said amount, and will accept the 
deed of the vendor, or make objection to his title and ask for a reference 
as to that. 

Where, in a suit for specific performance brought by a vendor of land, it 
appeared that the property was being suffered by the vendee, who was 
in possession, to go to waste, and had thus already become an insufficient 
security for the price outstanding, and the bargainor had made reason- 
able propositions for a rescission of the contract, and an arbitration of 
differences; I/eld, that it was proper to appoint a receiver of the property. 


But, filed to Fall Term, 1866, of the Court of Equity for 
Person. 

The complainants alleged that in the year 1861 they had 
sold certain mills and other real estate to the defendant, 
taking from him a bond for the price, and reserving the title 
as security; that defendant had been in possession ever 
since, making considerable profits out of the mills, but al- 
lowing the houses to become out of repair, and the machin- 
ery worn out and broken; that defendant was insolvent, 
and threatened to let the mills go to ruin, and not to pay 
for them out of any other property of his; that the property 
was already deteriorated so as not to be worth the debt; that 
complainants had offered to take back the property, surren- 
dering the bond for the price and leaving to arbitration any 
questions af rent, &c.; or to lose one-half of the accumu- 





* Reade, J., did not sit in this case, being one of the parties complainant. 
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lated interest, if payment should be made; all of which the 
defendant declined. The prayer was for specific perform- 
ance, an injunction against removal of machinery, a receiver, 
and further relief. 

Upon this an order was made by Judge Battle, at Cham- 
bers, for an injunction and a receiver. 

At Fall Term the defendant put in an answer, admitting 
the bargain and the debt, but denying insolvency, or that 
the mills were being allowed to go to ruin, and making 
statements of claims and grounds of complaint against the 
bargainors. 

Affidavits were filed for both parties. 

Upon a motion to dissolve the injunction and to remove 
the receiver, his Honor, Fowle, J, granted the same, requir- 
ing, however, that the defendant should enter into bond 
with personal security, conditioned that he should abstain 
from waste, and should indemnify the complainants against 
waste by him, (wear and tear, and accidents by high water, 
excepted,) and that he should make necessary repairs. 

The application for a certiorari, by the complainants, 
showed that this order was made upon Wednesday of the 
term, and that his Honor, having good reason for supposing 
that all business had been done, left the court shortly after, 
without the knowledge of the complainant who was attend- 
ing more particularly to the case; that the latter upon con- 
sideration concluded, within some short time after the order 
was made, to appeal, but upon going to the Court House 
for that purpose found that the Judge had gone early in the 
afternoon of Wednesday. 


Phillips & Battle, for the complainants. 
The general rule is admitted to be that he who has the 


legal title cannot have a receiver, as he can take possession. 
But to this is the exception, which applies here, that if the 
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rents and profits be shown to be needed for the relief of the 
complainant, a receiver may be had. Adams’ Eq., 352-4; 
Dan. Ch. Pr., 3d, 1961, &c.; Mordaunt v. Hooper, Amb., 311; 
Boehm v. Wood, 2 Jac. & W., 236. That a vendor in North 
Carolina, situated as those here, may look to rents as part 
of his indemnity, see Code, c. 63, s. 2. 


Graham and Venable, for the defendant. 


Pearson, C. J. The motion to dismiss a certiorari is not 
allowed when an opportunity to appeal is lost by accident 
or unavoidable cause, and without laches. The writ of 
certiorari is usual to bring the case up, and after being put 
on the trial docket it is, to all purposes, as if there had been 
an appeal. In this case no laches can be imputed to the 
complainants. The law considers the term of the court in 
the county of Person as continuing until 4 o’clock on Thurs- 
day, and suitors have up to that time to decide whether 
they will appeal or not. So if the complainants had said on 
Wednesday that they were satisfied with the arrangement 
in respect to the bond against waste, they had a right, on 
second thought, to change their minds, and avail themselves 
of the right of appeal freely given by our law to any party 
who is dissatisfied and is able to secure the costs. Suitors, 
therefore, cannot lose this right by the accident, that the 
Judge took his departure on the day before, provided the 
intention to appeal was formed before the expiration of the 
term contemplated by law. There is no doubt as to the 
facts, and it would seem to be captious to rule the parties 
down and require them to come to a conclusion on the in- 
stant in reference to appealing, as the intenfion to appeal 
was made known in so short a time, and no inconvenience 
ought to have resulted from a day’s delay. 

Upon the merits, my brother Barrzz and I are fully satis- 
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fied that the sequestration and appointment of a receiver 
should be continued until the hearing. 

In contracts for the sale of land it is usual for vendors, 
besides retaining the title as security for the purchase 
money, also to require a note, with sureties, as additional 
security, at least for a part of the price, and the vendee is 
let into possession and the pernancy of the rents and 
profits, subject to the right of the vendor, if installments are 
not promptly met, to take back the possession, and receive 
the rents and profits to meet accruing interest. The vendor 
may sue at law, take judgment on the note of the vendee, 
exhaust him and his sureties, and then apply to a Court of 
Equity for a specific performance, of the contract in this 
form, i. e., a reference for an account to fix the balance due 
for principal and interest of purchase money, and a decree 
for a sale of the land to pay such balance, unless at a day 
certain the vendee pays into court the said amount and will 
accept the deed of the vendor, or make objection to his title 
and ask for a reference. 

In our case, the vendors were content with the title as 
security, and let the vendee into possession without requir- 
ing personal sureties as to any part of the purchase money. 
After the expiration of several years beyond the time when 
the mills and land ought to have been paid for, the vendors, 
finding, as they allege, that the mills were getting out of 
repair and becoming subject to waste, and fearing that they 
would never get their pay, and would have to take the land 
back, made this proposition to the vendee: “Pay the pur- 
chase money and accept title, or else give up our bond 
for title and accept your notes, so as to cancel the contract 
subject to arbitration as to what you ought to pay either 
for interest or for mesne profits during the time you have had 
the use and benefit of our mills and land.” To these propo- 
sitions, which seem to us to be reasonable, the defendant 
declines to accede, and, on the contrary, insists upon keep- 
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ing in his hands both the land and the price of it, without se- 
curing rents or interest, upon the ground that he has as much 
right to avail himself of the “stay law” as those who are 


indebted to him! 

Without intending to intimate an opinion how far any 
man can honestly avail himself of the stay law to avoid 
doing that which for a valuable consideration he undertakes 
to do, we are confident in the opinion that the case under 
consideration stands on ground differing from that of one 
where the land has been conveyed, the vendor choosing to 
rely on the naked personal obligation of the vendee, as in 
Miller v Miller, ante, p. 85; for here the land belongs to the 
complainants until the yrice is paid, and it is against con- 
science for the vendee to keep both the land and the price, 
and not secure the payment of rent or interest. We find, 
trom the cases cited on the argument, that although a ven- 
dee let into possession is not accountable for rents and pro- 
fits as a general rule, yet, under special circumstances im- 
porting insolvency and waste, the court will appoint a re- 
ceiver, so as to secure something for the vendor. We have 
a strong legislative enactment on this subject, see Code. ch. 
63, sec. 2. “ And it is hereby declared that any one let into 
possession, under a contract of purchase which fails, is 
within the meaning and provision of this section, and shall 
be liable for his use and occupation. Our decision is mainly 
put on the doctrine set out in Adams’ Equity, which we find 
to be fully supported by the cases cited. The court will not 
allow a vendee to keep the land and the price too, but will 
put him under a rule to pay the purchase money into court. 
The defendant admits his total inability to comply with a 
rule to this effect, so the rule appointing a receiver is much 
the milder course, and is the only one that could be adopted, 
unless the defendant is to be allowed to have the use of the 
complainants’ mills and land for nothing, and without pay- 
ing the price agreed on, until such time as the cause may 
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be brought on for hearing according to the course of the 
court, which would be to allow him to take advantage of 
his own wrong. 


Per Curtam. Decretal order reversed, and ordered 
that the sequestration and receiver 
be continued until the hearing. 


JOSEPII R. RLOSSOM e. GEORGE VAN AMRINGE, Jr., and others. 


Upon motion to dissolve a special injunction, on the coming in of the an- 
swers, Jicid, that as there was upon the whole probable cause in regard to 
the primary equity, and also ground for a reasonable apprehension as to 
the security of the fund, the injunction should be continued to the 
hearing, 

Upon such motion the answer of one of several defendants may be used as 
an affidavit in support of the bill. 

The rule, A man must come into equity with clean hands, does not apply 
to a case in which the complainant seeks to sct aside conveyances made 
by himself with a view to evade the Confiscation Acts of the Confederate 
voverninent, 

One of a number of transactions in a course of business is not, without spe- 
cial reason, to be isolated from the general account of such business, 


Parker v. Grammer, ante, p. 28, cited and approved.) 


Brit, to settle the accounts of a partnership, and in the 
meantime for an injunction, filed to Fall Term, 1866, of the 
Court of Equity for New Hanover. Upon the coming in of 
the answers in the court below, the defendants moved to 
dissolve the injunction, which having been refused pro forma 
by his Honor, Merrimon, J., they appealed. 

The statements in the opinion of the court render it nec- 
essary to add here only a copy of the articles of partnership 
therein referred to. 

“ Memorandum of copartnership between Joseph R. Blos- 
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som and Cyrus S. Van Amringe, under the style and name 
of Joseph R. Blossom & Co., in the town of Wilmington, N. 
C., to commence on the 18th February, 1861: Said Van Am- 
ringe agrees to buy aud said Blossom agrees to sell to him 
one-fourth interest in the distillery and commission business, 
and one-fourth of the lots connected with said distillery, and 
as follows: six lots in block three hundred and sixteen, six 
lots in block three hundred and seventeen, three lots (4, 5 
and 6) in block three hundred and eighteen, being South 
half of latter block, at the rate of forty thousand dollars for 
the whole. Interest on capital furnished to be allowed to 
each. The fiscal year to end December 31st in each year, 
and the actual realized nett profits to be annually divided 
and set apart to each. Van Amringe’s portion of profits, 
except one thousand dollars per year, to be applied to pay- 
ment of his note, with interest, to Blosson for ten thousand 
dgllars, payment for the interest named above, and for pay- 
ment of the respective increase of interest named below. 
At the expiration of any fiscal year which shall see com- 
pleted the payment of the said note for ten thousand dollars 
to said Blossom by said profits, Van Amringe’s interest in 
the property and business is to be increased to one-third 
share, said purchase and sale of such additional interest to 
bear interest, and to be paid in the same manner as the first 
interest of one-fourth. When the division of profits afore- 
said shall enable Van Amringe to pay for the interest last 
named, then he is to purchase, and Blossom is to sell him, 
an additional interest in the property and business, making 
them equal, payment for such additional interest on the same 
terms as the former. Van Amringe to give his undivided 
attention to the business, and to have no other interest out- 
side of the firm. The name of the firm only to be used in 
their own business. 

(Signed, ) JOSEPH R. BLOSSOM, 

(Signed, ) CYRUS S. VAN AMRINGE.” 
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Person and Strange, for the appellants. 
W. A. Wright, and Phillips & Battle, contra. 


Pearson, C. J. The pleadings are very voluminous, but 
not more so than the complicated nature of the case and the 
large amount involved called for. Indeed the bill and 
answers are drawn with much care and professional skill, 
and no doubt fairly present the grounds on which the claims 
of the parties must ultimately be decided. 

As is said in Parker v. Grammer, ante, p. 28, “at this 
stage of the proceeding there is nothing before the court 
but the bill, answer and exhibits; and, treating the bill as 
an affidavit in support of the complainants allegations, the 
court upon that, in connexion with the answer and exhibits, 
is, taking the whole matter together, to decide the question 
of probable cause in regard to the primary equity, and the 
question of a reasonable apprehension as to the security of 
the fund.” 

1. We are satisfied that the complainant does not sue in 
a mere spirit of litigation, and seek to set up an unfounded 
claim, but has “ probable cause,” and may at the hearing be 
able to establish his primary equity. In January, 1861, the 
complainant, being a man of large means and extended 
credit, and engaged at the city of Wilmington in the dis- 
tilling of turpentine on a large scale, and in an’ extensive 
general commission business, took into copartnership with 
him Cyrus Van Amringe, a young man without capital, but 
of much intelligence and experience in that particular line 
of business, and in all respects an active business man. By 
the articles of copartnership, among other things, it was 
stipulated that Cyrus was to devote himself exclusively to 
the business of the firm. Upon the breaking out of the war 
the complainant, who was a Northern man by birth, went 
to the North, and transferred thither a large part of the 
partnership effects, and being deterred from returning to 
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Wilmington on account of the state of feeling there, and in 
order to evade the confiscation laws of the government of 
the Contederate States, he conveyed the legal titles of all of 
the property and assets of the firm, and also of his individ- 
ual property situate in Wilmington, to Cyrus Van Amringe, 
his junior partner, in the confidence that he would hold it 
for him and dispose of it according to his directions. As 
the distilling and commission business could not be carried 
on successfully during the war, Cyrus, with the consent of 
the complainant, his senior partner, branched off eventually 
into the business of making salt, rosin oil, soap, lamp-black, 
&c., which he was enabled to do by the means and credit of 
the firm, using for these last purposes a large quantity of 
rosin belonging to the firm. Cyrus was very successful in 
his operations, and, among other things, made investments 
in real estate, taking the title in his own name to prevent 
confiscation, In 1862 Cyrus died, leaving the defendants 
George Van Amringe and Heart his executors. George, 
who was the brother of Cyrus, and who had but little or no 
means prior to the war, under a general power of attorney 
from the complainant, as executor of Cyrus, took the place 
of his deceased brother, and undertook to work out lis con- 
tract, by which, according to the articles of copartnership, 
he was to become entitled to one-half of the partnership 
property and effects, and to one-half of the “realized nett 
profits.” George was also very successful in his operations, 
and made large investments in real estate and other prop- 
erty, among other things, in a large quantity of spirits of 
turpentine, &c., in Sumpter, 8. C., which, to avoid para- 
phrase, is called the “ Sumpter stuff,” some $20,000 in value, 
taking the title for all of this property in his own name, 
changing the name of the firm to that of Van Amringe & Co., 
and taking receipts for debts of the firm of Blossom & Co., 
paid off by him out of the assets of the firm, in the name of 
himself, as executor of Cyrus. 
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In 1866 the complainant returned to Wilmington, took 
into possession such of the effects of the firm as had escaped 
the ravages of war, called upon George for a transfer of the 
legal title of the original property of the firm, of that ac- 
quired by Cyrus and of that acquired by George; and pro- 
posed a basis upon which they should go into an account 
and general settlement. This was not acceded to by George, 
who in turn proposed a basis of settlement, by which all of 
the operations of Cyrus and himself, including the “Sumpter 
stuff,” were to be brought into the account on the footing of 
an equal division of the property and of the profits made 
after June, 1861, provided the complainant would bring into 
the account his operations with the effects of the firm while 
at the North and in Europe. This was not acceded to. Af- 
terwards the complainant makes sale of the ‘Sumpter stuff,” 
and is forced to “ heave to” by a “shot ahead” in the shape 
of an action of trover, whereupon he files this bill for an ac- 
count and a declaration of trust, and in the meantime for an 
injunction. It is manifest, from this general view, that a 
resort to a Court of Equity in order to have an account 
taken, and the rights of the parties declared, was eminently 
proper, and that the complainant has probable cause in sup- 
port of his primary equity. 

2. In support of the second branch of the proposition, “a 
reasonable apprehension as to the security of the fund,” the 
complainant does not put his case upon an allegation of the 
insolvency of the defendant George Van Amringe, but he 
alleges that the defendant George having the legal title as 
the executor of Cyrus, and in his own right, asserts an ab- 
solute ownership, and a right to dispose of it as he pleases, in 
respect to all of the property acquired by Cyrus and him- 
self; that he assumes the right to withdraw from the firm 
large amounts without the concurrence of the complainant, 
who is the surviving partner; and has actually appropriated 
very considerable sums to the support of himself and his 
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father and mother and a younger brother, under the pretext 
of paying off legacies given by the will of Cyrus; that he 
has taken receipts for debts of the firm, paid out of the as- 
sets of the firm, in his name as executor for Cyrus, and made 
entries to that effect on the books; and changed the name 
of the firm, with a view to complicate and embarrass the 
accounts; and that he has taken the books and papers in 
reference to the transactions of Cyrus and himself, from the 
office of Blossom & Co., and assumes the entire control over 
them. ‘These allegations do not rest alone on the bill read 
as an affidavit, and the answer of Heart, which was also 
read as an affidavit; but receives such confirmation from the 
admissions in the answer of George Van Amringe, as to sat- 
isfy us that the complainant had ground for a reasonable 
apprehension as to the security of the fund. 

It was urged by the counsel of the defendant that under 
the maxim in equity, a man must come into equity with 
clean hands, (which is also a rule of law under the maxim, 
“ Fx turpi causa actio non oritur,”) this bill cannot be enter- 
tained, as it sets out on its face, as the ground of the equity 
of the complainant, that he transferred the legal title to 
Cyrus Van Amringe in fraud and deceit, with a view to evade 
the confiscation acts of the government ot the Confederate 
States. For this position he cited cases by which it is set- 
tled that one, who makes an absolute deed with intent to 
defraud creditors, can have no relief in a court of equity. 
We do not concur in this view of the subject. The objec- 
tion would no doubt have been fatal, if taken before a court 


of the de facto State government, while it formed a part of 


the Confederate States; but this court is a co-ordinate 


branch of a rightful State government, forming a part of 


the United States, and cannot entertain such an objection. 
For, in our view, the complainant did but “fight fire with 
fire;” that is, he resorted to artifice and deceit, ex necesitate, 
to avoid loss by reason of the acts of a public enemy of the 
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nation. He is justified, or rather is not to be blamed, on the 
ground that artifice, deceit and stratagem may, during war, 
be resorted to to deceive the enemy. For these reasons we 
concur in the opinion of his Honor, that the injuction ought 
to be continued until the hearing. 

It is apparent that the rights of the parties in respect to 
the “Sumpter stuff” must necessarily be involved in the 
general account, and cannot be declared until the account 
is taken; and in the absence of any suggestion of the inse- 
curity of this fund, by reason of a want of responsibility on 
the part of the complainant, we can see no reason for isola- 
ting that matter, and allowing the defendant George, who 
in one aspect of the case holds the legal title simply as trus- 
tee, to proceed in his action, and recover the value of the 
property as damages, inasmuch as the value of the property 
must be brought into the account, so as to present the ques- 
tion of the equitable rights of the parties upon exceptions. 
We think, however, that the decretal order should be so 
modified as to allow the defendant George to take possession 
of and use such of the real property as was not in the pos- 
session and use of the complainant at the time the bill was 
filed, or which is not now in his possession and use; sub- 
ject to an account by the said George of the rents and pro- 
fits of the land, which he so takes possession of and uses. 
The cost of this appeal will abide the final decision in the 
cause, 

This will be certified. 


Per Curiam. Decree accordingly. 
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A. J. FALLS and ROBERT TORRENCE, Executors, &c., +. DAVID 
McCULLOCH and others. 


A legacy of property, ‘‘to be sold at my wife’s death and equally divided 
among all my children,” is vested; and therefore the representatives of 
such children as survived the testator and died before the wife are en- 
titled to shares, 

(Conly v. Kincade, Win. Eq., 44, cited and approved.) 


Bit, by executors, praying for advice and a construction 
of a clause in a will, filed to Spring Term, 1865, of the Court 
of Equity for Gaston, and at Fall Term, 1866, taken pro con- 
fesso, and transferred to this court. 

The facts appear sufficiently in the opinion of the court. 


Bynum, for the complainants. 


The legacy is vested. Anderson v. Fulton, 1 fve. Eq., 55; 
Vanhook v. Rogers, 3 Mur., 178; Chambers v. Payne, 6 Jon. 
Eq., 276; Conly v. Kincade, Win. Eq., 44. 


No counsel for the defendants. 


Reape, J. The clause of the will upon which the advice 
of the court is asked is as follows: 

“The balance of my property I allow to be sold and my 
just debts paid. The negroes to be sold at my wife’s death 
and equally divided among all my children.” 

Some of the children died after the testator and in the life- 
time of the tenant for life. The question is, was the remain- 
der vested, so that the representatives of the deceased chil- 
dren take. 

It is a vested remainder, and the representatives of the de- 
ceased children do take. 

The doctrine governing this case is settled in the case of 


Conly v. Kincade, Win. Eq., 44. 


Per Curiam. Decree accordingly. 
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THE STATE v. A. F. BREVARD and R. A. BREVARD, Ex’'rs. &c. 


An Executor is not liable, as such, for collateral tax to the State, upon a de- 
vise of land to himself, though he be liable as as an individual. 

An executor, in this State, is not responsible for collateral tax upon the pro- 
perty of his testator situate in another State, at the death of the tes- 
tator. 

If an executor is required to make good valueless currency in his hands on 
settlement with the legatees, the State is entitled to its tax onthe amount. 

(Alvany v. Powell, 2 Jon. Eq.. 51, cited and approved.) 


But for collateral tax due the State, on devises and be- 
quests to collateral relations of Ephraim A. Brevard, filed to 
Spring Term, 1858, of the Court of Equity for Lincoty. At 
Fall Term, 1862, a decree pio confesso was rendered, and an 
account ordered to be taken by the Master. At Fall Term, 
18466, the report of the Master having been filed, the cause 
was transmitted to this court. In this court a further re- 
port was ordered to be made immediately by the clerk, and 
the cause heard upon such report. and exceptions filed by 
the counsel for the defendants. ‘The nature of the excep- 
tions sufficiently appears from the opinion. 

The testator, Ephraim A. Brevard, died in the year 1854, 
leaving no issue, and his devisees were brothers and sisters, 
and other collateral relatives. The estate was very large, 
and consisted of realty and personalty in this State and in 
Alabama. The property in Alabama was sold by an admin- 
istrator, appointed in that State, and a part of the proceeds 
paid to the defendants, the executors appointed by the will 
and duly qualified in Lincoln County Court. Among the 
specific legacies was that to R. A. Brevard, a brother, and 
one of the executors of the testator. It consisted of “the 
tract of Jand on which Vesuvius Furnace is situate, with 
all the appurtenances of said furnace,” &c., and a number of 
negroes—charged with the payment of sums of money to 


other relatives. 
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It appeared from the reports filed that the executors have 
in hand valueless currency, collected by them during the 
late war, to the amount of $4,965.10. 


No counsel for the State. 
Bynum and Phillips & Battle, tor the defendants. 


Barrie, J. The counsel for the defendants admit that 
they are liable in this suit for the tax on all the legacies, 
general and specific, paid out of the testator’s property, sit- 
uate, at the time of his death, in the State of North Carolina, 
except that on the bequests and devises to R. A. Brevard, 
one of the executors. With regard to the bequests and de. 
vises referred to in the exception, it is conterded that the 
tax on them is to be paid by the legatee and devisee him- 
self, as an individual, and not as executor, and in support 
of this position the sections from 7 to 12 of the Rev. Code, 
ch. 99, are relied on. The 11th section sustains the excep- 


tion as to a devise of land, but there is nothing in any of 


the sections of the act to prevent the liability of all the ex- 
ecutors to pay the tax on a legacy given to one of them. 

The case of Alvany v. Powell, 2 Jon. Eq., 51, fully sus- 
tains the objection that the defendants are not liable for any 
tax to this State on account of the property of the testator 
which was situate in Alabama at the time of his death. It 
is true that the point of that decision is that the property 
of a non-resident, situate in this State at the time of his 
death, is liable to pay a tax to the State upon its devolution 
to collateral kindred, but in the opinion of the court it 
seemed to be clearly admitted that our revenue law does not 
impose a tax on the property of the decedent which was not 
in the State, though given by will, or devolved by law upon 
one of our citizens. 

Whether the defendants are to be excused from paying 
any tax on the Confederate money which became valueless 
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on their hands, we cannot be prepared to decide until it is 
determined whether they will be allowed for it in their set- 
tlement with the legatees. If the latter get good money, 
the State must, of course, have a tax from it. A decree may 
be drawn in accordance with this opinion, and the cause 
will stand on further directions. 


Per Curiam. Decree accordingly. 


DANIEL LEFLER, Admr., and others +. DAVID I. ROWLAND. 


Where it appeared that the sole motive with a testator, for leaving the greater 
part of his estate to a son, was, that the latter should live with him and 
help him pay his debts, and also treat his parents with ‘‘ humanity and 
kindness,”’ and such son died in the lifetime of the testator, Held, that 
the devise lapsed; also, that the son’s interest in the condition was not 
‘*real or personal estate ’’ within the statute, (Code, c. 119, s. 28,) which 
gives such estate to the issue of a son dying under such circumstances, 

(Nunnery v. Carter, 5 Jon. Eq., 370, cited, distinguished and approved.) 


But, to obtain construction of a paragraph in the will of 
Thomas Rowland, filed to Fall Term, 1864, of the Court of 
Equity for Sranty, and then set for hearing upon bill and 
answer, and transmitted to this court. 

The paragraph was as follows: “ My will and desire is, 
that my dearly beloved son, John A. Rowland, should live 
with me my lifetime, and if in case he will do so and help 
me pay all my just debts and demands against me, and treat 
me and his mother with humanity and kindness, I will and 
bequeath to him and his heirs and assigns forever all my 
tracts of land, except that I shall hereafter name, and in case 
I keep my negro man Jacob till my death, I also will and 
bequeath him to my son John, with all and every thing that 
1 own and possess, of whatever kind and nature named and 
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not named, by his paying my daughter Luda,” &c.; “and 
now if in case there should be any dispute about this will 
being my will and desire, it may be ascertained that it is, as 
it is, by looking at a deed of conveyance that I made to him 
some 6 or 8 years ago, that I made to him the said John A, 
Rowland for three hundred and twenty acres of land, being 


the same land with some more now added to it.” 

The facts were that the testator died in November, and 
John A. Rowland in August, 1862; that the testator left 
surviving him as issue four daughters, besides an infant 
child of said John A., who is the defendant; also that no 
deed like the one referred to in the will could be found, and 
that the administrators with the will annexed had, since the 
death of the testator, paid off some $300.00 of debts that had 
been due by him for two or three years before his death. 


Dargan, and Phillips & Battle, for the administrators. 
No counsel for the other parties. 


Battie, J. A devise of land upon a condition precedent 
can never take effect where the condition has become, in 
any way, impossible to be performed. All the authorities 
agree in this: “ But by the civil law, which on this subject 
has been adopted by the Court of Equity, when a condition 
precedent to the vesting of a legacy is impossible, the be- 
quest is single, that is, discharged from the condition, and 
the legatee will be entitled as if the legacy were uncondi- 
tional.” An exception to this rule in relation to legacies 
prevails where the condition is the motive, or as some au- 
thors say, the sole motive of the bequest. 2 Wms. Ex’rs., 
786;-1 Rop. Leg., 505 and 506. In the case of Nunnery v. 
Carter, 5 Jon. Eq., 370, we held that where personal prop- 
erty was bequeathed toa son, “ provided he take care of his 
mother for her lifetime,” it was not the intention of the tes- 
tator that the whole condition should be performed before 
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d the property vested, but that he should take an estate at 
1! once, to be forfeited on failing to perform the continuing 
" duty. It followed from this that the son took the legacy, 
" notwithstending the death of his mother in the lifetime of 
j the testator, because the taking care of the mother was not 
i the sole motive of the bequest to the son. But in the 
r present case the condition precedent assumes a different 
! aspect. It appears that the sole inotive with the testator 
’ for leaving the greater part of his estate to his son John, to 


the exclusion of all his other children, was that John should 


we 


live with him and help him pay his debts, as well as treat his 
parents with “humanity and kindness.” John’s life was 
terminated by the act of God before the death of the testa 
tor, so that he could not perform the condition upon which- 
he was to have the property. Indeed his death in the life- 
time of his father, the testator, caused the legacy to lapse 
: and the benefit of the condition is not “real or personal 
estate,” which the statute gives to issue of the legatee dying 
under such circumstances. See Rev. Code, ¢. 119, 8. 28. 

It must be declared that the death of the devisee and 
iegatee, John A. Rowland, in the lifetime of the testator, 
has left the property, both real and personal, intended for 
him, undisposed of, and that the same belongs to the heirs 
at law and next of kin of the testator. There may be a de- 


cree for the neces:ary accounts, €c. 


Per Ccriam, Decree accordingly. 
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WILLIAM A. THIGPEN, Ex’r., and others ». SIMON T. PRICE 
and others. 


Sureties can sustain a bill to have a debt paid by their principal, or out of 
his estate, before they have been compelled to pay the debt. 

One in possession under a purchase of a resulting trust in land, conveyed 
to a trustee to secure creditors or sureties, does not hold adversely to the 
trustee and cestui que trusts. 

(Miller v. Miller, ante p. 85, cited and approved.) 


But, for the indemnity of sureties, &c., filed to the Fall 
Term, 1866, of the Court of Equity for Martm. A general 
demurrer was filed at that term, and, upon argument before 
Merrimon, J., the demurrer was overruled, and the defend- 
ants appealed to this court. 

According to the allegations of the bill, one J. B. Whitley, 
on the 10th April, 1857, executed to one Eli Cherry a deed 
of trust for certain personal and real estate, including a 
house and lot in Williamston, (the subject matter of this 
bill,) to secure the payment, among other debts, of a note 
given by him, with Cherry and the defendant William 
Thigpen as sureties, to one John B. Griffin. On the 22d of 
April, 1857, Whitley executed another deed in trust, in 
which he conveyed said house and lot and other property 
to the defendant, Simon T. Price, to secure the debts named 
in the deed to Cherry, besides others; and providing that if 
said debts were not paid by the Ist January thereafter, 
Price should sell the house and lot, with the other property, 
and pay the debts, &c. Neither Cherry nor Price, as trus- 
tee, took into possession or sold the house and lot, but 
Whitley “conveyed the same to one Bennett S. Baker, 
or upon some agreement placed said Baker in possession ” 
thereof. Baker afterwards died and his widow, the defend- 
ant Mary, and the defendant Frank A. Bobbitt, whom she 
has since married, are in possession of the house and lot. 
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The debts, which the deeds of trust were made to secure, 
have been paid, with the exception of the one due to Griffin, 
above set forth. 

Cherry made a will and died in 1859, and Griffin and 
Whitley are dead intestate. 

The parties are William A. Thigpen, executor of Cherry, 
W. H. Lee; administrator of Griffin, Mary E. Cherry, widow 
and devisee, and William S. and Lawrence Cherry, heirs at 
law and devisees of Eli Cherry, and William Thigpen, com- 
plainants, and Simon T. Price and F. A. Bobbitt and wife, 
Mary, defendants. 

The prayer is that a new trustee be appointed in the place 
of Eli Cherry; that Bobbitt and wife be required to 
surrender the possession of the house and lot; that the 
same be sold and the proceeds applied to the Griffin debt; 
that Price, as trustee, be required to render an accoynt of 
the property, &c., that may have come into his hands as 
trustee, and pay the Griffin debt to the administrator; and 
for further relief. 


Biggs, for the complainants. 
Rogers & Batchelor, for the defendants. 


Pearson, C.J. There is no error in the order appealed 
from. 

The demurrer is general, Neither of the grounds taken at 
the bar in support of it is tenable. 

Sureties may file a bill to have a debt paid by the princi- 
pal, or out of his estate, for their exoneration, before they are 
forced to pay the debt. This is settled. See Miller v. Miller, 
decided at this term, ante, p. 85. It follows that, although 
the bill might have been sustained without making these 
parties complainant, it is not error to join them as complain- 
ants in a bill to enforce a trust for the payment of the debt. 
The second ground is also untenable. 
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The allegation of the bill is that Whitley conveyed his 
resulting trust to Baker, under whom the defendants Bob- 
bitt and wife are in possession; and taking that to be so, 
their possession is not adverse. They may be entitled to 
the excess of the proceeds of sale after paying off the debts 
secured by the trust deed. 

This will be certified. 


Per Curiam. Demurrer overruled. 


LATHAM DONNELL and JAS. DONNELL v. GEO. DONNELL, 


Upon taking an account between a crstui que trust and trustee; Held, 

1. That the former could not, in 1866, raise any question as to the value of 
Confederate Treasury notes received by him, being sui juris, without ob- 
jection, in 1863, 1864 and 1865. ‘ 
Where one of the obligors upon a bond of $102, given in 1858, became 
insolvent in 1861, and the other in 1865, having been in failing cireum- 
stances for two or more years before, the trustee was not responsible for 


negligence as to collection. 


3. Where both principal and surety upon a bond given in 1837 for $2.500.00, 


were solvent, and there was no necessity for its collection, the trustee 
was responsible for collecting it in February 1863 in Confederate notes 
and individual notes made after 1861. 
. The trustee was responsible for collecting any more of the interest upon 
the bonds in his hands than was necessary for the maintenance and sup- 


port of his cestui que trusts, 


But, for the settlement of a trust, filed to Spring Term, 


1866, of the Court of Equity for Grurorp. At Fall Term 
the cause was set for hearing upon bill, answer, report of 
the Master, and exceptions thereto, and by consent trans- 
mited to this court. 


The bill showed that in 1857 the defendant was consti- 
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value to about $15,000.00, of which he was directed by the 
deed to hold one-third for the benefit of the wife of Latham 
Donnell for her life, with remainder to her children, or fail- 
ing such, to her next of kin; and the other two-thirds “the 
said George Donnell is to keep for said Latham Donnell as 
constantly at interest as he conveniently can and pay. the 
interest arising out of” it to said Latham for life, and then 
to pay over the same to his next of kin—the receipts of said 
Latham and his wife to be good to the trustee for the inter- 
est from time to time; that the wife was dead, and the com- 
plainant James, an infant, was the only child. The prayer 
was for an account, the substitution of another trustee, and 
for farther reliet. 

Upon taking the account the Master allowed the trustee: 
L Various items of Confederate treasury notes paid by him 
to Latham Donnell at different times during the late war. 
2, A bond for $102, with interest, upon W. I, McConnell 
and Joel Hiatt, due in 1858; the facts being that the former 
had left the country insolvent, in 1861, and the latter had 
died insolvent in the fall of 1865, having been considered. to 
be in failing circumstances for two or three years before. 
3. A bond for $2,500, given in 1857 for land and collected 
in February, 1863; the facts being that it was due by Emily 
Donnell, and W. A. Caldwell as surety, and that before 
Emily's death the defendant, who was also one of the ad- 
ministrators, paid it to himself as trustee, in Confederate 
treasury notes, and individual notes due in 1861 and _ after, 
more than $2,500 of such payment being in Confederate 
money. 4. Two Confederate certificates of deposit made 
July 1, 1864, tor $400, being so much interest collected, 
which Latham Donnell refused to receive. 

No further statement appears to be required to under- 
stand the opinion. 
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Dick, W. L. Scott, and Phillips & Battle, for the eom. 
plainants. I 
Braggq, for the defendant. . 

é 
I 


Pearson, C. J. The cause comes on for hearing upon éx- 
veptions filed by the complainants to the Masters report, 
) and for further instructions. ] 
1. The first exception of the complainant Latham is ‘not t 
allowed. The Confederate treasury notes having been -re- é 
ceived by him without objection it is now too late to raise ’ 
a question as to the value of such notes according to a specie 1 
standard. 
2. The second exception of the complainant Latham is ‘ 
not allowed. The trustee, holding a note, ought ‘not, after 
the.depreciation of the currency, to have attempted to collect 
it, although one of the obligors had become insolvent; ) 
because it-was for the interest of the fund to let it stand 
without one-of the obligors rather than to have collected it 
in Confederate notes, and considering the state of feeling: in 
the country, we much regret the idea that it was the duty 
of the trustee to attempt to collect the debt in specie, and to 
refuse currency; for that was more than could have been 
expected of the most prudent men in regard to their own 
debts. So the trustee took the most prudent course in 
allowing the debt to stand upon the responsibility of Mr. 
Hiatt, and his failure, by reason of the emancipation of 
slaves, is a matter for which the trustee cannot be held 
liable. 

8. The exception, marked 3d, of the complainant Latham 
Donnell, being included in the Ist and 2d of the complain- 
ant James Donnell, is allowed. A trustee holding a note 
for $2,500 due before the war, principal and surety both be- 
ing solvent, in 1863, without any special occasion for the 
use of money, and with no object, so far as we can see, ex- 
cept to enable him to settle up the estate of his brother-in- 
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law, receives in payment of the note Confederate notes and 

notes on individuals, due with small exception after 1861. 
This naked statement is enough to convict the trustee; he 
should have observed the same prudence in regard to this 

. note as he did in regard to the note of General Hiatt. 

4. The third exception of the complainant James is al- 
lowed. The trustee was not bound to collect all of the in- 
terest annually, but only so much as was necessary for the 

support and maintenance of his cestui que trusts. The Master 
was under a misconception as to the proper construction of . 
, the trust deed. It is hard enough upon the cestwi que trusts 

to allow the trustee credit for the amounts which they re- 
ceived in Confederate notes, as of the nominal instead of 
the actual value, but to allow him credit for a sum which 
they refused to receive, and which the trustee should not 
have collected, would carry the matter much too far. In 
1864 no prudent man would have received Confederate notes 
at par in payment of interest. upon an ante-war debt. A 
sheriff or constable, without any special instructions, would 
have refused to take such notes in discharge of an execution 
in hishands. We are unwilling to open the door so wide 
for the entrance of fraud. In face of the high: commenda- 
tion of the trustee, which the very respectable gentleman 
who makes the report felt himself at liberty to express, we 
are not at liberty to suppose that the trustee did in fact 
offer to pay Confederate notes which he had not received in 
payment; but how easy would it be fora trustee, or guar- 
dian, to pay over “trash,” of which he had a pocket full, and 
retain for his own benefit the original note and claim for 
interest ! 

There will be a reference to reform the account according 
to this opinion, and the cause is retained for further di- 
rections. 


Per Curiam. Decree accordingly. 
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PETER CHAMBERS v. DOLPHIN A. DAVIS and others, Px'rs, 


Where a testator, in his will. recommended one to the humanity of his exec- 
utors, and added that he left in their hands the interest on a certain fund 
for the support of the person so recommended during his life, and upon 
his death the surplus, if any, to go over to another; Held that the clause 
was imperative, ‘and gave to such person a right to a support for life 
under it. 


Buu, for an account and payment of a legacy under the 
will of Maxwell Chambers, filed to Fall Term, 1866, of the 
Court.of Equity for Rowan, and set for hearing on bill and 
answer at the same term, and transmitted to this court. 

The complainant was a slave of Maxwell Chambers, dec’d., 
at the time of his death, in 1855, and the defendants are the 
executors of the will of Maxwell Chambers. 

The only point in the case was in the construction of the 
34th clause of the will. That clause is as follows: “I feel 
desirous to make ample provision for my poor old friendless 
woman Lucy, as well as my old man Peter; therefore rely 
on the humanity and tender feelings of my executors to 
have them well taken care of, and kindly treated, during 
the short time they will probably want it. I leave in the 
hands of my executors the annual interest as it becomes due 
on $1,500 of my Wilmington bonds, or so much of it as may 
be necessary,” &c., “to support them during their lives, the 
surplus, if any, including the principal $1,500, to go to the 
trustees of Davidson College,” &c. 


Boyden and Bailey, for the complainant. 
Blackmer, for the defendants. 


Barrie, J. The only question as to which the counsel for 
the parties have asked our advice is, whether the language of 
the 34th clause of the testator’s will is imperative, or only 
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precatory. The counsel for the defendants say that if, in our 
opinion, it is imperative, the intention of the testator shall 
be earried out, without regard to any other objection that 
might be made to it, arising out of the plaintiff's condition as 
a slave at the time when the will went into effect. 

The first sentence of the clause would seem ‘to indicate 
the purpose of the testator to leave it as a matter of hu- 
manity, rather than of legal obligation, on his executors to 
provide for the wants of his slaves. But when we notice 
that in the second sentence he sets apart the interest of a 
certain fund for their support, directs its application to that 
purpose, and disposes of any surplus which may remain un- 
expended at their deaths, we must conclude that the inten- 
tion was to impose it as a legal duty on his executors to 
appropriate such interest to the use of the objects-of his 
bounty. We hold, therefore, the clause in question to be 
imperative, and that the plaintiff is entitled to whatever 
sum may be found necessary as an annual support during 
life. There must be a reference to ascertain what that sum 


shall be. 


Per Curiax. Decree accordingly. 
ELIZABETH COLLINS ve. JOHN M. COLLINS. 


Articles of separation between husband and wife, whether entered into be- 
fore or after the separation, are against law and public policy, and there- 
fore void. 

(EMiot v. Elliot, 1 Dev. & Bat. Eq., 57, and McKinnon v. McDonald, 4 Jon. 
Eq., 1, cited and approved.) 


Petition for dower filed to Fall Term, 1866, of the Court 
of Equity for Waxe. 

The petition states that Mark L. Collins, the husband of 
the petitioner, died in August, 1863, seized of the land de- 
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scribed in the petition, and ot which dower is prayed. It 
further sets forth that, prior to the year 1861, difficulties had 
arisen between the petitioner and her husband, and they 
had voluntarily separated from each other, and that in May, 
1861, articles of separation were entered into between them, 
and duly executed by them and one Willie Dodd, as trustee 
for the petitioner. These articles were filed as part of the 
petition. After reciting the fact of separation, and an 
agreement that they should continue to live separate, “On 
condition that said Mark shall pay for her use and benefit 
one-third of the value of his estate, to be assigned by com- 
missioners,” the articles state that commissioners selected 
by the parties had reported the value of the estate, real and 
personal, of Mark L. Collins, at $2,250, and that Mark exe- 
cuted his bond, with good security, for one-third thereof, to 
said Willie Dodd, as trustee for Elizabeth Collins; and in 
consideration thereof she covenanted to relinquish, in case 
said bond was paid, “all claim upon the real and personal 
estate of said Mark, which she has now or hereafter may 
have, by reason of her right of dower or otherwise, and she 
agrees that her said husband shall not be responsible for 
her debts contracted or to be contracted, &c.” The defend- 
ant, by his guardian, filed a general demurrer to the peti- 
tion. The demurrer was set down for argument at Special 
Term of Wake Court, and by consent thé cause was trans- 
ferred to this court. 


Rogers & Batchelor, for the petitioner. 
Phillips & Battle, for the defendant. 


A covenant for separation already agreed on between hus- 
band and wife is valid—the parties covenanting through 
a trustee. Gee v. Thurlow, 9 Eng. C. L. Rep., 174, 2 Bar. 
& Cres., 547; Carson v. Murray, 2 Paine, (N. Y.) Ch. R., 483. 
Wife is put to an election whether she will take dower or 
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retain provision under the articles. Clancy on Rights of 
Husband and Wite,230, et seg.; Greenl. Cruise on Real 
Prop., 194; 7 Yer. (Tenn.) R., 283. 

Here the petition may be considered an election; the pe- 
titioner should have offered to account for provision since 
the death ot her husband, and the trustee should be a party. 
Watkins v. Watkins, ubi supra. 


Reapg, J. It is to be considered for the first time, whether 
a deed of separation between husband and wife, will be en- 
forced in this court. 

The relation of husband and wife is at the foundation of 
society. It is natural, as well as conventional. It was the 
relation of the first pair of our race, and has existed ever 
since. It is universal in civilization, and not uncommon in 
barbarism. It is indispensable to that other important re- 
lation of parents and children. Incident to it are its insep- 
arable and indissoluble characteristics—its oneness—“ they 
shall be no longer twain but one flesh,” “to liye together 
after God's holy ordinance,” “so long as they both shall 
live.” But little legislation is necessary to define and regu- 
late it. We know it by intuition. It is induced by the 
strongest passion of the human soul, love. It is the most 


, 


endeared relation which nature makes, or society forms, 
When lusts entice, or wealth prompts the relation, it may 
prove a curse when the one is satiated and the other wasted; 
but when love, virtuous and disinterested, ardent and mu- 
tual, prompts the relation, it is incomparable. Such is the 
relation as it exists with us. It is formed in perfect free- 
dom. There are no constraints of parents, of custom, or of 
laws; nor any influences but such as are conducive to its 
happiness. It is formed in perfect simplicity, and preserved 
in religious purity. The husband is the stronger, and rules 
as of right; the wife is the weaker, and submits in gentle- 
ness. ‘The frailties of each are excused or forgiven; their 
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sentiments are in unison; their manners in conformity; 
their interésts the same; their joys and sorrows mutual; 
their children are a common bond, and a common care; and 
they live, not sepsrately, but, together—the nursery of mo- 
rality and piety; and the bulwarks of society. 

How different from this is marriage, quarrel, separa- 
tion!—the anomalous condition of a husband without a 
wife, a wife without a husband, parents without children, 
and children without parents! Such relations too surely 
follow deeds of separation. Let it be understood that mar- 
riage is only an experiment, to be formed inconsiderately, 
and broken capriciously; to be put on and off like a gar- 
ment; that husband and wife may have separate establish- 
ments, in which to nurse their hate, and cover their irregu- 
larities; that children may be trained to hate one parent or 
both, and to have the care of neither; and society to have 
constantly in view the nuisance of their infidelities; and 
what greater evil can be imagined. 

It is to be admitted, that in some of the old governments, 
passions and vices have fixed this evil upon society. It was 
unknown to the common law. Roper in his treatise on hus- 
band and wife, 2d vol. p. 267, says: “This kind of separa- 
tion is the offspring of late years, and totally unknown to 
the common law; and the observation must be repeated, 
that, as in the other innovations upon that law, so in this 
instance, the legal acknowledgment of this species of di- 
vorce has introduced in the administration of justice con- 
siderable difficulties and perplexities. According to the 
original policy of England, the Ecclesiastical Courts had 
exclusive jurisdiction of the rights and duties arising from 
the state of marriage, and they acknowledged no such kind 
of divorce as that under consideration. They did not ‘per- 
mit the parties, by voluntary compact, to alter those rights 
and duties, and in so doing they prevented those anomalous 
cases which have occurred since the establishment of the 
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. 
doctrine in courts of law and equity, that a separation in 
pais is in effect valid, and that while it continues, the wife is 
to be considered, in most respects, as a feme sole.” 

Sincethis evil has attached to English society, learned 
Judges have strongly condemned it; but too much property 
now depends upon it to disturb it. There has been no de- 
cision, and so far as we know there has not been even a dic- 
dum in its favor in this State. In Hilliot v. Elliot; 1 Dev. & 
Bat. Eq., 57, which was a bill to set up a conveyance by a 
husband to his wife, withbut the intervention of a trustee, 
Rufin. C. J., says: “In England it has certainly been held 
that a gift by the husband to the wife, without the inter- 
veution of a trustee, may be made under such circumstances 
as to rénder it valid in equity, and induce that court to con- 
stitute the husband himself the trustee. No case of that 
sort has occurred in this State; and, perhaps, the court 
might not feel the obligation to encourage the obtaining 
such donations, or the creation of separate interests in the 
wife, subject to her immediate and absolute control during 
the marriage, by an act between the husband and wife 
themselves, which is inoperative at law.” 

And in McKinnon v. McDonald, 4 Jon. Eq., 1, where a 
wife claimed her separate earnings against the husband's 
creditors, Pearson, C. J., said: “The case presents this 
question: Does the doctrine of ‘pin money,’ by which, in 
the English Equity Jurisprudence, a husband is allowed to 
give his wife the privilege of working .for herself, acting as 
a free trader, and of acquiring profits by her earnings and 
savines, which neither he nor his creditors can reach, obtain 
in this State? After much consideration we are satisfied 
that it does not; ‘because it is inconsistent with our legisla- 
tion in regard to the rights and duties of husband and wife; 
it is at variance with the habits and usages of our people, 
and tends to produce an artificial and complicated state of 
things; so that, while at law the wife’s existence is consid- 
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ered as merged in that of her husband, her earnings are his, 
she cannot contract or sue and be sued; in equity she is 
entitled to her earnings, may act asa tree trader, acquire 
property, sue and be sued in respect thereto. 

“We thus regret another of those refined doctrines of 
equity jurisprudence which render the English system so 
extremely artificial and complicated, and add pin money to 
the list of ‘part performance,’ ‘the lien of a vendor for the 
purchase money,’ “ ‘the duty of the purchaser to see to the 
application of the purchase money’ and the wife's equity 
for a settlement.” 

Those cases are only in point to show that in kindred sub- 
jects our courts have desired to avoid every appearance of 
countenancing the separate relations of husband and wife, 
and to hold, “that in respect to fortune, as in other things 
affecting their happiness, they intend by marriage to em- 
bark in the same bettom and to sink or swim éogether.” 

If there were any doubt as to our policy it would seem to 
be clearly settled by our legislation. Important as the re- 
lation is, our whole legislation is comprised in a few pages 
of the Revised Code. It provides that marriage shall be 
indissoluble except for impotency at the time of mar- 
riage, or subsequent infidelity. It allows separation only 
where the wife’s condition is intolerable, or life burden- 
some! And it allows separate support only where the hus- 
band is a drunkard or spendthrift, and is wasting his sub- 
stance to the impoverishinent of his family. And in all 
these cases the parties are not allowed to be the judges; but 
they must make application to court, and so far from their 
consent availing anything, there must be satisfactory proot 
that there has been no collusion or concert; and if for di- 
voree, that it is not for the mere purpose of being freed and 
separated from each other—observe, separated from each 
other. 

In contravention of this policy, and in disregard of their 
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marriage vows, the parties in this case had “ difficulties 
and separated; and to avoid the wholesome control of the 
court, they entered into an agreement by which the property 
was to be divided between them, and each relinquished to 
the other all the marriage privileges and responsibilities, 
and were to live separately. Such a course, if allowed, would 
virtually annul our marriage laws, and make the relation of 
husband and wife a mere trade or bargain, dependant upon 
their caprice. It is true that the courts will not compel them 
to live together; but it is equally true that they will afford 
them no encouragement to separate, except in those cases 
provided by law. , 

Thus much may be said where the separation is voluntary 
with both parties; but if allowed, it would open the door to 
frand and imposition by one, to compel a separation and 
settlement on the part of the other. An imperious husband, 
secure from exposure in the courts, would practice cruelties 
towards a faultless wife, to compel a separation; .and she, to 
buy her peace, would take such terms as he might offer. 

We do not know the facts of this case, except that it 
seems that the wife was induced to take less than she is now 
satisfied with, or than the law allows her. 

We do not, however, put the case upon the ground of 
fraud or imposition on the part of the husband, but upon 
the broad ground that articles of separation between hus- 
band and wife, voluntarily entered into by them, either in 
contemplation of or after separation, are against law and 
public policy, and will not be enforced in this court. 

. The demurrer is overruled with costs. 


Per Cortam. Demurrer overruled. 
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JOHN W. BOYLAN and others «. JOHN 8. BOYLAN and others, 


Where it appears, from other parts of a will, that the testator understood 
the distinction between ‘‘ children” and issue more remote, grandchil- 
dren and great-grandchildren cannot be included in a division directed 
to be made among children. 

(Mordecai vy. Boylan, 6 Jon. Eq., 365, cited and approved.) 


Bu, for the sale of land for partition, and the construc- 
tion of a paragraph of the will of William Boylan, deceased, 
filed to Fall Term, 1866, of the Court of Equity for Waxe, 
and upon bill and answer transmitted to this court. 

The complainants are the sons and daughters, and a hus- 
band of one of the daughters, of the testator. The defen- 
dants are two grandsons and a great-granddaughter, and 
claimed to have an interest in the land. The will of the 
testator, filed as part of the bill, is voluminous, and the lands 
prayed to be sold are embraced in the residuary clause, as 
follows: 

“Twentieth. All the residue of my property, whether 
real or personal, or wheresoever situate, not herein disposed 
of, I give, devise and bequeath to my children.” 

In other parts of the will devises and bequests are made 
to the several parties to this suit, by name, and their res- 
pective relationship to the-testator is incidentally noticed. 


Moore, and Phillips d: Battle, for the petitioners. 
Haywood, for the defendant John S. Boylan. 


Barriz, J. The only question presented in this case has 
been already settled by this court in the case of Mordecai v. 
Boylan, 6 Jon. Eq., 365. We entertained no doubt then, as 
we entertain none now, that as the testator clearly shows 
by his will that he understood the distinction between chil- 
dren and grandchildren, the division of the residue of his 
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estate directed to be made among “his children” «cannot 
embrace grandchildren and great-grandchildren. This is 
admitted to be the general rule, to which, however, there 
are two exceptions: first, “from necessity, which occurs 
where the will would remain inoperative unless the sense 
of the word ‘children’ were extended beyond its natural 
import; and (secondly) where the testator has clearly shown 
by other words that he did not intend to use the term ‘chil- 
dren’ in its proper, actual meaning, but in a more extensive 
sense.” 1 Roper on Leg., 69.. Neither of these exceptions 
applies to the case at bar, because the testator left children, 
as well as grandchildren and great-grandchildren, and it is 
manifest from his will that he knew the distinction between 
them. 
A decree may be drawn according to this opinion. 


Per Curiam. Decree accordingly. 


EDWARD WOMACK and others ». CHRISTIAN EACKER, Adm’r. 
of MARY RUDISILL. 


Where property was bought at a public sale, of which the conditions were 
that payments should be madt in “‘good current bank money,” and a 
purchaser gave his note for the amount of his purchase in general terms, 
without adding ‘‘ good current hank money,” because he was assured it 

. was implied; Hed that equity would correct the mistake, and supply the 
omission. 

(MeKay v. Simpson, 6 Ire. Eq., 452, cited and approved.) 


Bru, to correct the« terms of a note for the payment of 
money, «&c., filed to Fall Term, 1866, of the Court of Equity 
for Gaston. At that term the defendant filed his answer, 
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and by consent proofs were taken, and the cause set) for 
hearing, and transferred to this court. 

On the 6th December, 1864, the defendant, after adver- 
tisement, exposed the personal estate of his intestate to 
public sale, on a credit of twelve months. The conditions 
of the sale were posted up at the place of sale, and the crier 
made them known to the bidders.” One of the conditions 
was, that payments should be made in “good current bank 
money.” Bank notes, at that time, were much below specie 
in value. The complainant Edward Womack became a pur- 
chaser to the amount of $2,430.81, and gave his note, with 
the other complainants, Wiley Rudisill and Joseph Lusk, as 
sureties. The complainant suggested.to the clerk of the 
sale, one Samuel Black, Esq., that the note should be ex- 
pressed to be payable in “good current bank money,” ac- 
cording to the conditions of sale. Black, on whom he re- 
lied as a man accustomed to such business, informed him 
that it was unnecessary to insert those words, as they would 

-be implied; and the note was expressed in the usual form, 
and in general terms. 

The defendant refused to take bills issued by the char- 
tered banks of the State, or their equivalent in specie, in 
payment of the note, and has sued at law for the full amount 
in the present currency of the country. 

These are the essential facts as alleged in the bill and ad- 
mitted in the answer, or established by the proofs. 

The prayer of the bill was that the note should be cor- 
rected and made to conform to the understanding ot the 
parties, (as above,) for an injunction against the proceedings 
at law, for an account, and for general relief. 


Bragg, for the complainant. 
No counsel for the defendants. 


Pgarsox, C.J. The complainants executed the note under 
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a mistake in regard to a matter of law, into which they were 
led by confiding in the opinion of Samuel Black, Esq., who 
was acting as clerk and agent of the defendant. 

We had at first some difficulty, because the complainants 
had notice df the. words used in the note, and the mistake 
was in regard to the legal effect of the words used. But 
McKay v. Simpson, 6 Tre: Eq., 452, settles the question. | It 
is there held: ‘‘ Where an instrument is intended to carry 
an agreement into execution, but, by reason of a ifistake, 
either of tact or of law, does not fulfil that intention, equity 
corrects the mistake. 


Per Curiam. : Decree for complainants. 








8. H. ELLIOTT e, G. W. LOGAN, Adm’r of MARTHA CABANISS. 


Where a creditor was paid a smaller sum than was due, and, withont read- 
ing, signed a receipt, writtem by one in whom he confided, and expressed 
to be in full of his claim, though not so understood by him; Held a proper 
case for a Court of Equity to relieve, by correcting the receipt. 


Bu, filed to Fall Term, 1860, of therCourt of Equity for 
Cueavetaxp, for relief against a mistake in a receipt for 
money, &c. Upon the coming in of the answer proofs were 
taken, and at Fall Term, 1866, the cause was set for hearing 
and transferred to this court. 

* The facts, so far as the opinion makes a detail of them 
necessary, were these: 

The defendant's intestate was indebted to the complainant 
by two notes, for $105 and $110.75, bearing interest, and 
given Dec. 21st, 1854, and Aug. 4th, 1854, respectively, and 
also by account for a sum ‘not established. In July, 1858, 
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one Williamson, as agent for the defendant's intestate, paid 
the complainant $130, and wrote a receipt expressed as fol- 
lows: “ Received of Martha Cabaniss, by the hands of E.S. 
Williamson, one hundred and thirty dollars, in full of an 
actount and notes.” The complainant, having, as the bill 
alleged, confidence in the business capacity and honesty of 
Williamson, signed the receipt, without reading it, suppos- 
ing it to be merely a receipt for the $130. The intestate did 
not claim in her lifetime that the receipt was a discharge of 
her debt, but for reasons stated in the bill, and not contro- 
verted, the matter was not adjusted; and the defendant, as 
of her administrator, refused to pay the balance due, in face 
the receipt. , 

The prayer of.the bill was that the receipt should be cor- 
rected and made to speak the truth; that the defendant 
should pay the balance due, and for further relief. 


Whitfield, for the complainant. 
Logan, and Phillips & Battle, for the defendant. 


Reape, J. It is stated in the bill, and it is satisfactorily 
proved by the evidence, that the receipt, which is for a spe- 
cific sum, and in full of an account and notes, was not in 
fact in full of an account and notes, and was not so under- 
stood to be by the plaintiff when he signed it; and that it 
was so written by the agent of the intestate of the defend- 
ant, in whom the plaintiff confided, and therefore did not 
read it, in mistake or fraud. 

This mistake or fraud makes a proper subject for investi- 
gation in a Court of Equity; and the plaintiff has the right 
to have the receipt corrected, so as to make it a,receipt. for 
the specific sum named in it and for no more. 

To this it is objected that the camplainant has complete 
remedy at law, for that when he sues at law and the receipt 
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is offered in defense he will not be concluded thereby; but 
may show the mistake or fraud. 

It is true that the plaintiff would not be concluded, but 
still the receipt would be prima facie evidence of the pay- 
ment in full; and would put the complainant at the disad- 
vantage of having to meet a prima facie case against him, 
which has been made so by the mistake or fraud of the 
agent of the defendant's intestate. 

To be relieved from this disadvantage, and to have the 
receipt corrected so as to state the truth, is the right of the 
complainant in this court. 


Per Curiam. Decree accordingly. 





ALFRED HARGRAVE, Adm’r, of SAMUEL HARGRAVE v. O. M. 
SMITH and C. F. FISHER’S Adm’rs. 


Where the owner of a one-third interest in land conveyed that interest to 
the owner of the other two-thirds, and took a covenant from the bar- 
gainee that he would sell the tract to the best advantage, and pay the 
bargainor one-fourth of the proceeds, but would not sell unless such one- 
fourth would amount to $1,500, and in case no sale should be effected in siz 
months, would reconvey to the bargainor, or pay him $1,300; and a sale 
was not effected till after the lapse of six months; Heid, that the obliga- 
tion to sell had ceased, and the bargainor could only claim a reconvey- 
ance of his former interest in the land, or $1,300, at the election of the 
barzainee. 


“Brut for relief upon a covenant, filed to Spring Term, 
1861, of the Court of Equity for Davinsoyx, and at Spring 
Term, 1864, set for hearing upon bill, answers and exhibits, 
and transmitted to this court. 

The covenant in question was executed by the defendant 
Smith to the complainant's intestate, and “ guaranteed” by 
12 
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the intestate of the other defendants, August 11th, 1853. 
Its terms and the object of the bill sufficiently appear from 
the opinion of the court. 


Bragg, for the complainant. 
Gorrell, for the defendant. 


Pearson, C. J. Mr. Hargrave was very cautious in ma- 
king the contract. He conveyed to Smith his one-third of 
the Garner tract of land, in the confidence that Smith would 
make a sale of the whole tract; and by the instrument set 
out in the pleadings Smith was bound to pay Hargrave one- 
fourth of the amount for which he should sell, making no 
deduction for expenditures necessary to develop the capa- 
city of the mineral value of the land. Smith was not to 
sell at all, unless the one-fourth would amount to, at the 
least, $1,500; he was in good faith to make a sale for the 
highest price he could get, and, “in case no sale is effected 
within six months, at the end of that time,” Smith binds him- 
self either to reconvey to Hargrave the one third of the 
land, or to pay him $1,300. 

By the proper construction of this instrument the obliga- 
tion to sell was, at the end of six months, “/unctus officio,” 
and Hargrave was entitled either to a reconveyance of the 
one-third of the tract of land, or to $1,300, at the election 
of Smith. 

The bill seeks for a specific performance of this agree- 
ment to sell, and demands payment of the one-fourth of 
the proceeds of a sale made long after the end of the six 
months. The complainant has misconceived his right under 
the instrument of August, 1853. No sale having been 
made, at the end of the six months he was entitled to a re- 
conveyance of the one third, or to $1,300, at the election of 
‘Smith. Neither Fisher nor Smith has been called on to 
make this election. But it is clear that the agreement to 
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sell under the instrument, which the bill seeks to enforce, 
was functus officio, and the bill must be dismissed without 
prejudice, leaving the complainant to take such proceedings 
as he may be advised. 


Per Curiay, Bill dismissed. 





ELI HARTLY and wife, and others v. REUBEN ESTIS. 
REUBEN ESTIS v. ELI HARTLY and wife, and others. 


Where a son, having acquired control over an old and imbecile father, in 
the absence of other friends of the father, and otherwise under suspi- 
cious circumstances, obtained a deed for all the father’s lands, at an in- 
adequate price, and gave his note for the amount, a Court of Equity at 
the suit of the other heirs will order the deed to be cancelled. 

(Smith v. Beatty, 2 Ire. Eq., 456; Suttles v. Hay, 6 Ibid, 124; Potter v. Bveritt, 
7 Ibid, 152; Mullins v. McCandless, 4 Jon. Eq., 425; Futrill vy. Futrill, 5 Thia, 
61, cited and approved.) 


Butt, to set aside a deed, filed to Fall Term, 1858, of the 
Court of Equity for Waravea, and Cross But for correction 
of same deed, filed to the same term. Answers having been 
put in, and proofs taken in both causes, at Spring Term, 
1866 they were set for hearing and transmitted to this 
court. 

The defendant in the original and complainant in the 
crocs bill, was the son of Lot Estis deceased, and claimed 
the lands that had belonged to the deceased, under a deed 
executed to him a short time before his death. 

The complainants in the original, and defendants in the 
cross bill, were either heirs at law of Lot Estis or husbands 
of such heirs. 

The object of the original bill was to have the deed to 
Reuben Estis cancelled, as having been obtained by fraud; 
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and that of the cross-bill was to have the deed corrected, so 
as to be a conveyance of a fee-simple instead of a life estate 
in the lands. The facts are sufficiently stated in the opinion. 


No counsel for Reuben Estis. 
Haywood & Folk, for the other heirs of Lot Estis. 


Battie, J. From the pleadings and proofs in these causes, 
which are properly brought on to be heard together, it ap- 
pears that the father of all the parties was, at the time of 
the transaction which forms the groundwork of the litiga- 
tion, an old man, between seventy and eighty years; that 
he had been for many years very intemperate; that his body 
was worn down by his bad habits, and by a distressing dis- 
ease; that his mind was much weakened by the same causes; 
that after raising a large family of children, all of whom 
were daughters except two, and all of whom had married 
and settled to themselves, he was left alone in extreme old 
age by the death of his wife; that after that event he was 
thrown upon the care of a few slaves and a single grand- 
daughter; that he was incapable of attending to the ordi- 
nary business of his farm, and that his son Reuben, the de- 
fendant in the original and the plaintiff in the cross bill, 
became his manager; that he had advanced his sons by 
gifts of land and some articles of personal property, while 
he had given to his daughters nothing but articles of per- 
sonalty of no greater value than those of a similar kind ad- 
vanced to his sons; that in this condition of things he exe- 
cuted to his son Reuben a deed for the land on which he 
lived, and which was all he then owned, in consideration of 
his son's note for six hundred dollars without interest; that 
the land was then worth between fifteen hundred and two 
thousand dollars; that no person was present at the execu- 
tion of the deed but the bargainor’s own son, who wrote it 
and signed it as a witness, and another man of doubtful 
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character who could not write, and who had to make his 
mark as the other attesting witness, and who alone attested 
the note given for the land. Now what does the law, as 
administered in a Court of Equity, say to such a transaction, 
attended by such circumstances? 
It says that weakness of mind alone, without fraud, is not 
a sufficient ground on which to invalidate an instrument; 
nor will old age alone, without fraud, have that effect. But 
excessive old age, combined with weakness of mind, may 
constitute a ground for setting aside a conveyance. Smith 
v. Beatty, 2 Ire. Eq., 456. It says that neither weakness of 
mind nor old age is of itself a sufficient ground to invali- 
date an instrument. To have that effect there must be some 
fraud in the transaction, either expressly proved, or to be 
inferred from the circumstauces. Suttles v. Hay, 6 Ire Eq., 
124. It says that mere inadequacy of price is no ground 
for setting aside a contract, unless it be such as amounts to 
apparent fraud; or the situation of the parties is so unequal 
as to give one of them an opportunity for making his own 
terms. Potter v. Everitt, 7 Ire. Eq., 152. It says that 
where a person standing in a confidential relation to another 
uses the influence and advantages of his position to make 
an unequal contract with his dependent or inferior, a Court 
of Equity will relieve against it. Mullins v. McCandless, 4 
Jon. Eq., 425. And it says further that it is an established 
doctrine, founded on a great principle of public policy, that 
a conveyance obtained without any proof of fraud, by one 
whose position gave him power and influence over the donor 
_or grantor, shall not stand at all if without consideration, 
and shall stand as a security only for the sum advanced if 
upon a partial and inadequate consideration. Futrill v. 
Futrill, 5 Jon. Eq., 61. 
With these principles before us, we have a son becoming 
the manager of an old and imbecile father, and, while thus 
acting, obtaining from him, not long before he is laid in his 
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gave, a conveyance for all his land at an inadequate price, 
without an opportunity to consult his other friends, and 
under circumstances of strong suspicion as to its fairness. A 
Court of Equity cannot permit such a transaction to stand, 
except as a security for the note which it is admitted has 
not been paid. On the contrary, it must direct the deed 
mentioned in the pleadings to be delivered up to be can- 
celled, and that the son permit the other parties to enter 
into possession of the land, as tenants in common with him, 
and must account for the rents and profits while he has been 
in possession, he being allowed proper credits for substantial 
improvements. 

Let a decree be drawn in accordance with the principles 
declared in this opinion. 

The cross-bill is dismissed with costs. 


Pgr Curiam. Decree accordingly. 





SAMUEL KEY v. JOHN H. DOBSON, and others. 


Where it was alleged in a bill that the complainant, who was old and igno- 
rant, had been induced by fears of prosecution, excited by the defendants, 
(one of them a government official and a supposed friend,) to transfer 
bonds and notes of a large amount to them at a price less than half their 
value, secured by a bond that is still unpaid though long overdue, and 
that the defendants are insolvent; which allegations were only partially 
denied by the answers: Held, upon a motion to dissolve an injunction 
against the collection or transfer of the notes, to be proper to look into 
the whole case, and, it appearing that the complainant had probable grounds 
for relief, to continue the injunction to the hearing. 

(Capehart v. Mhoon, Bus. Eq., 30; Heath v. Lloyd, Ibid 39, cited and ap- 


proved. ) 


But, for a special injunction against the collection or 
transfer of bonds, &c., and for an account, filed to Fall 
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Term, 1866, of the Court of Equity for Surry. The injunc- 
tion having been granted by Mitchell, J., at chambers, at 
the appearance term answers were put in and exceptions 
thereto filed; whereupon, Buston, J., dissolved the injunc- 
tion, pro forma, and the complainants appealed to thls court. 

The contents of the pleadings are sufficiently set forth in 
the opinion. The exceptions to the answers so far as sus- 
tained by this court were: that the defendant Dobson and 
the defendant R. E. Reeves had failed to meet the allegations 
in the bill that certain debts due from them to the com- 
plainant had been owing eight or ten years, which, if true, 
tended to establish their insolvency. 


No counsel for the complainant. 


Boyden and Gilmer, for the defendant. 


Reape, J. We have not to consider this as an applica- 
tion for a common injunction to stay proceedings at law, 
where the rights of the parties have been passed on, and 
where the continuance of the injunction depends upon equity 
confessed in the answer. But this is an injunction of a special 
nature, and does not stand upon the equity confessed in the 
answer, but upon the probability of the complainant's right 
to relief upon the final hearing, and the irreparable loss 
which may result. And these probabilities are to be col- 
lected from the whole case, i. e., the bill, answer and affida- 
vits. ‘The distinction is so fully explained in Capehart v. 
Mhoon, Bus. Eq., 30, and in Heath v. Iloyd, ibid, 39, that it 
is unnecessary to elaborate it. , 

The bill states that the plaintiff is old and ignorant, and 
that he gave in his credits for taxation under the Confed- 
erate Government at $3,000. That the defendant Dobson 
was the assessor to whom he gave in his list; that his credits 
really amounted to seven or eight thousand dollars, and 
that the defendants conspired to alarm the complainant 
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with the danger of his being arrested, imprisoned and whip- 
ped; and advised him to sell his credits to them at what he 
had given them in, and that this would show that he did 
not think them worth more; that under the influence of the 
alarm thus caused, he did sell to the defendant Dobson the 
whole of his credits for $3,000, and took Dobson’s bond 
with security, tor that sum. Such a transaction, supposing 
it to be true, would be a gross fraud, aggravated by the 
fact that the defendant Dobson was a sworn officer of the 
government, and a confidential friend of the complainant. 

But the defendants do not admit the statements in the 
bill. They do admit, that the defendant Dobson did buy 
the complainant’s credits at $3,000, and that the defendant 
R. E. Reeves subsequently took half of the purchase. But 
they deny all fraud in the transaction; and it is just to them 
that their statement should be heard. 

From the answer of Dobson the following facts appear: 
After he took the complainant's list he told him that there 
was a complaint in the country about his having made a 
false return, and that at court he heard one man very bois- 
terous and abusive of him, and that he would be astonished 
to hear the name of one gentleman who was abusing him. 
The complainant asked him what was to be done, and he 
told him that it must be arbitrated; that each must choose 
aman. Complainant told him to settle it himself. He de- 
clined, saying it must be done by freeholders. Complainant 
insisted that he and the defendant Worth should do it. He 
then consented, and made an appointment to meet at com- 
plainant’s house. At the meeting the complainant hesitated 
to produce his papers, but he told him it must be done. 
Complainant subsequently exhibited his papers, and he 
(Dobson) and Worth made the calculation, and found them 
to amount to upwards of $4,200. He then went out into 
the yard and had a talk with complainant's wife, who asked 
him how it came out, and he replied, “it comes out more 
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than he gave in.” At which she seemed to be concerned, 
and asked him to talk to her husband and fix it right. She 
brought her husband out, and Dobson had a talk with him, 
and made the trade and agreed to have it all fixed right 
with the tax collector. That his and Reeves’ debts amounted 
to $2,000, the whole of the solvent debts to upwards of 
$3,800, and the doubtful and bad debts to upwards of $1600. 

Now, when to the defendant's own statement it*be added, 
what is fairly inferable from the whole case, that the com- 
plainant was old, ignorant and alarmed; his wife alarmed; 
Dobson his friend, who yielded to complainant's solicitation 
to act as his counsellor, and settle the matter just as 
he pleased, so anxious was he to be relieved from the diffi- 
culty; that the credits were “old debts,” subject to no scale 
of depreciation, and of much larger amount than the 
defendant's bond, given to secure the price of $3000, 
which may be subject to the scale, (but we do not decide 
that question,); that the defendant Dobson was an officer of 
the government and bound to do equal justice between the 
citizen and the government: When all this is considered, it 
may be that but little evidence would be required to invali- 
date the transaction. The defendant Dobson denies that 
he intended-to alarm the complainant. It is very certain 
that he did alarm both the complainant and his wife, and 
that he knew they were alarmed at the time he made the 
trade. He also denies that he deceived him as to the amount 
of the credits, and yet he admits that he stated the amount 
to be $4,200, whereas the list which he renders with his 
answer amounts to some $5,500. The defendants deny that 
they are insolvent, yet they have been owing the complain- 
ant eight or ten years, and have made no payment upon 
their $3,000 bond, although it has been given nearly two 
years, and they make no exhibit of their means and offer 
no evidence of their solvency, other than their own state- 
ment. If they were allowed to collect the complainant's 
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credits, and should prove to be insolvent, his loss would be 
irreparable. 

We have sought in vain, in the answer of Dobson, for 
anything to relieve the transaction from the strong suspicion 
which is excited by the statements of the bill. And that 
portion of the answer especially, where he grows facetivus 
and describes the perplexities of the old man (the com- 
plainant) when he was at his house to make out the list, 
how loth to show his papers, how he smoked his pipe, how 
he made “a good hand” at his dinner, how he smoked his 
pipe again, how much the old lady was concerned, and how 
placid he was himself the while, would better describe the 
sharper and his prey than the intercourse of neighbors and 
friends, or of an official and a citizen. And it strongly im- 
presses upon us the propriety of the wholesome restraint of 
continuing the injunction until the hearing. 

The 4th exception to the answer of Dobson, and the 3rd 
exception to the answer of R. E. Reeves, are sustained. The 
other exceptions are overruled. The order dissolving the 
injunction is overruled, and the injunction is continued 
until the hearing, with leave to either party to apply fora 
receiver, 


Per Curiam. Decree accordingly. 
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WM. H. HIGH, Trustee, . GEORGE A, LACK and H. L. SALO- 
MONSKY. 


A transfer, in terms absolute, of all the effects of a firm (consisting of 
goods and choses in action of an unascertained value) having been made 
in the firm name by one partner without the consent of his copartner, 
for a certain sum; being the amount of the firm debts; Held, not to be 
absolute, but only a security for the firm debts; 

Also held, that, as any surplus after payment of the firm debts belonged to 
the individual members of the firm; therefore, 

An injunction granted at the instance of the non-assenting partner, should 
be continued to the hearing, and in the meantime a receiver should be 
appointed. 

(Peeler v. Barringer, Win. Eq., 5, cited and approved.) 


Buz for an injunction and sequestration, and for specific 
relief, filed to Fall Term, 1866, of the Court of Equity for 
Wake. 

The facts, so far as they are necessary to an understand- 
ing of the vupinion, are as follows: 

Charles M. Farriss, one of the complainants, and the de- 
fendant Lack, became partners as merchant tailors in Raleigh, 
in the latter part of the year, 1865. The copartnership was 
unsuccessful, and by the month of May, 1866, had con- 
tracted debts to the amount of $5,560.75, of which $4,880.98 
was due the firm of Salomonsky & Co., of Norfolk, Va. On 
the 9th May, the defendant Salomonsky, a member of that 
firm, proposed to the defendant Lack that he would, for 
Salomonsky & Co., take the effects of Farriss & Lack, in- 
cluding all their choses in action, in payment of their debt 
of $4,880.98, and assume the other debts of Farriss & Lack. 
The proposal was accepted, and Lack, in the name of Far- 
riss & Lack, executed the following paper: 


t NORTH CAROLINA—Ciry or Rateren. 


In consideration of five thousand, five hundred and sixty 
dollars and 75 cents, ($5,560.75,) the receipt whereof is ac- 
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knowledged, we bargain and sell to Salomonsky & Co., of 
Norfolk, Va., all our stock of cloths, cassimeres, vestings, 
tailor’s trimmings, gentlemen’s furnishing goods, ready made 
clothing, hats, caps, boots and shoes, and all other goods 
now used by us,as merchant tailors; also all the store fix- 
tures and shop fixtures in the storehouse now occupied by 
us; and for the said consideration, we hereby assign unto 
said Salomonsky &°Co., all the debts owing us as partners, 


whether by note or account. 
Witness our hand, the 9th day of May, A. D., 1866. 
(Signed) FARRIS & LACK. 


In return Salomonsky, in the name of Salomonsky & Co., 
signed a receipt for the amount of their claim against Far- 
riss & Lack, and also agreed in the name of Salomonsky & 
Co., in writing, to pay the other debts, amounting to $679.77. 

This transaction was completed without the consent or 
knowledge of the complainant Farriss, and upon being in- 
formed of it, he refused to be bound by what had been done; 
and on the day following, the 10th of May, he executed a deed 
of trust of his interest in the effects of Farriss & Lack, 
(with certain of his individual property) to the complainant 
High, to secure certain individual debts, and especially to 
indemnify the other complainants, J J. Ferrell and J. D. 
Pullen, his sureties in bank to a large amount. Immedi- 
ately thereafter this bill was filed, praying that the com- 
plainant High, as trustee, might be put in possession of Far- 
riss’s interest in the partnership effects, and in the mean- 
time, that the defendants, of whom it was alleged that Lack 
was involved, and Salomonsky a non-resident, might be en- 

joined from disposing of or removing the goods, &c., and 
that the same might be sequestered. 

The injunction and sequestration were grauted by Battle, 
J., at chambers, and the complainants required to enter into 

‘bond in the sum of $4,000, to indemnify the defendants. 
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The answers were put in at Fall Term, 1866, and at a spe- 
cial term in December, upon motion before Barnes, J., it 
was ordered that the injunction be dissolved and the seques- 
tration removed. From this order the complainants ap- 


pealed. 


Moore, Rogers & Batchelor, and Haywood, for the com- 
plainants. 


1, One partner cannot make an assignment of the whole 
of the partnership property, even to pay the partnership 
debts. Dickinson v. Legare, 1 Dessaus., 537; Dana v. Lull, 
17 Vermont; Maddevvell v. Keever, 8 Watts & Leary, 63. 

2. At least one partner cannot make such general assign- 
ment against the known wishes of his copartner, or without 
his consent express or implied. Kirby v. Ingersoll, 1 Doug., 
(Mich ) 477; Egberts v. Wood, 3 Paige, 517; Havens v. 
Hussey, 5 Paige, 30; Pierpoint v. Graham, 4 Wash. C. C., 
232; Story on Part, secs. 101 and 310; 1 Parsons on Cont., 
178, note t. 

3. The following cases rather confirm than conflict with 
this last position, for they rest on special circumstances, to- 
wit: the absence of the copartner in a foreign country. Har- 
vison v. Sterry, 5 Cranch., 300; Anderson v. Torypkins, 1 
Brock., 456. 

4. It has even been held that an assignment by one 
partner of his individual interest, to his individual creditors, 
was valid against the partnership creditors, (but it is not 
necessary to our case to press this principle.) Wilson v. 
Bowden, 8 Rich. L., 9; Norris v. Vernon, tbid, 13. 


Bragg, and Phillips & Battle, for the defendants. 
1. A sale made by one partner in the firm name to satisfy 


antecedent debts of the firm is valid. The right to make 
such conveyance results from the nature of copartnership. 
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Gow, 73, 74; Collyer, secs. 394-95; Pierson v. Hooker, 3 
Johns, 70; Livingston v. Roosevelt, Rogers v. Bachelor, 1 
Am. Lead. Cas., 258, and notes; Mills v. Barber, 4 Day, 430; 
Lamb v. Durant, 12 Mass. R., 54; Harrison v. Sterry, 5 
Cranch, 289; Watt v. Johnson, 4 Jon., 190. In Dickinson v. 
Legare the decision was to the contrary; but there the as- 
signment was to an alien enemy by a partner in prison. 

2. Where all the creditors are admitted (as in this case) 
the assignment is valid, though made without the know- 
ledge or consent of a copartner. 3 Kent's Com., 44, and 
cases cited in notes to late editions. 

3. Here the bill asks relief for the creditors of one of the 
partners as against firm creditors. No suggestion is made 
that the effects are more than sufficient to pay firm debts. 
The bill cannot be sustained on principle. Bank v. Fowle, 4 
Jon. Eq., 8. 

4. The only ground for continuing the injunction, c., is 
that there may be a surplus after paying firm debts. The 
bill does not allege that there can be such surplus, and the 
answers aver that the firm debts exceed the assets. 


Reape, J. Whether one partner has the right to sell out 
the whole of the partnership effects, without the consent of 
his copartner; and if he has, whether he has the right 
to sell the whole or any part, against the known will of the 
other partner; and if he has this for some purposes, whether 
he has for all purposes, without fraud; are some of the in- 
teresting questions which were discussed at the bar. But 
it is unnecessary to decide them, because we are satisfied 
that the transfer in this case, though absolute in terms, was 
only intended to be, and therefore can operate only as, a 
security for the debts of the copartnership—that is, the debt 
to Salomonsky & Co., and the other debts assumed by them, 
which comprises, as was admitted at the bar, all the debts 
of the copartnership of Farriss & Lack. To this extent the 
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transfer was legitimate and proper, because it enured to the 
benefit of both partners; and to this extent it will be up- 
held. That it was not an ordinary out-and-out sale is ap- 
parent from the fact that there was an unknown quantity of 
goods of various kinds, and of debts due the firm by notes 
and open accounts, and they were all lumped together at a 
given price—that is, at precisely the amount of the debts 
of the firm. We could not regard such a transaction as an 
absolute sale, without attaching to it a badge of fraud 
against the non-assenting partner. But so far as it is for 
the common advantage of both partners, and for the legiti- 
mate purpose of paying the debts of the firm, it will be 
upheld. And if, after paying the debts, there shall be a 
surplus, it will belong to the members of the firm. Peeler 
v. Barringer, Win. Eq., 5. 

Salomonsky is a non-resident, and if allowed to take away 
the effects conveyed to him, beyond the jurisdiction of the 
court, the complainant’s loss might be irreparable. The in- 
junction therefore ought to be continued to the hearing, and 
there ought to be a receiver appointed to sell the goods and 
collect the debts. 

It is unnecessaryat this time to decide the rights of the 
complainants as among themselves. 

There is error in the decretal order dissolving the injunc- 
tion. Let this opinion be certified to the court below, to 
the end that the order may be reversed and the injunction 
continued until the¢earing. 


Decretal order reversed with costs. 





Per Curiam. 
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ALFRED HAYLEY and others »» WILLIAM H. HAYLEY, Adm’r 
with the will annexed, &o. 


A testator, who died in 1864, by will dated in 1857, gave their freedom to 
certain slaves; and then, by subsequent clauses, also gave ‘‘ to the above- 
named liberated slaves” property both real and personal: Held, (Battle, J., 
dissenting, ) that by the effect of the recent Emancipation, such gift was 
valid. 

Also, by the court, that emancipation was the primary, and the method 
thereof but a secondary object with the testator. 

Also, by Pearson, C. J., and Reade, J., that, waiving all questions as to the 
time and manner in which emancipation was effected, the testator, from 
his knowledge of the issne which at the time of his death was notori- 
ously involved in the result of the war then existing, must now be pre- 
sumed to have intended, that if such war resulted in emancipation the 
gifts should take effect, otherwise not. And, that such intention was: 
not against any public policy which the State can now recognize. And, 
that the contingency was not too remote. 

By Battle, J., that the Proclamation of President Lincoln could have no 
effect in liberating slaves where they did not come under the control of 
the armies of the United States, as these did not until after the death of 
the testator. 

Also, that the phrase ‘‘ liberated slaves,” unexplained, included only slaves 
that were such at the death of the testator, 

(Blossom v. Van Amringe, ante, p. 133; Wiley v. Worth, this term, at Law; 
Mordecai v. Boylan, 6 Jon. Eq., 365; Shinn vy. Motley, 3 Jon. Eq., 490; Shed? 
v. Johnson, 2 Jon. Eq., 202, cited and approved. , 


Bu, filed to Spring Term, 1866, of the Court of Equity 
for Norraamprox, when a demurrer wa’ put in and the 
cause set down for argument and transmitted to this 
court. The demurrer was argued at the last term of the 
court, and having been retained under an advisari, was 
again argued at the present term. 

The bill showed that one Holiday Hayley, late of North- 
ampton county, died in June, 1864, leaving by will to 
the complainants, who were his slaves, their freedom and 
certain real and personal estate, and that for this they had 
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applied to the defendant without success, &c. The prayer 
was for an account, payment of their legagies, and for further 
relief. 

The will was filed as an exhibit to the bill, and bore date 
5th of August, 1857. Its contents, so far as here material, 
are: “Item 1. My will and desire is to set free the follow- 
ing slaves, viz:” &c., “and to the above named slaves I 
hereby give, grant and bequeath, to each of them, freedom 
forever. Item 2. I give and bequeath to the above-named 
liberated slaves half of the tract of land I now live on, to 
them and to their heirs forever, including the buildings. 
Item 3. I give and bequeath to the above-named liberated 
slaves the sum of seven hundred dollars annually for ten 
years,” &c. 

The demurrer was a general one. 


Biggs and Peebles, for the complainants. 
Bragg, for the defendant. 


The Judges delivered their opinions seriatim, as follows. 


Pearson, C. J. It is clear that if the defendants, who are 
his next of kin, are declared to be entitled to the property 
in controversy, and the complainants, who are his “liberated 
slaves,” and the peculiar objects of his bounty, are left to 
enter their new field of existence without anything to start 
on, the wishes and expectations of the testator will be disap- 
pointed. 

It is also clear that if the testator had died in 1857, when 
his will was executed, or in 1866, after the ordinance of 
emancipation, the legacies would have vested and the in- 
tention of the testator been carried into effect. So the in- 
quiry is, upon what ground does the fact that he happened 
to die in 1864, during the war, work the effect of defeating 
his will ? : 
13 
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Ist. It is said: The complainants were not persons in esse 
capable of taking a legacy at the death of the testator. 
True; but under ¢e doctrine of trusts, and of executory 
devises and bequests, property may be given to a person 
not in esse; for in such cases the trustee or heir at law or 
executor holds the legal title and fills the ownership until the 
event happens, or the person is ascertained. Thus, a legacy 
to such of the children of A (he having no child) as may 
arrive at the age of 21 years, will be carried into effect. 
This doctrine is settled. 

2d. It is said: The contingency in our case is too remote. 
The rule is, that the estate must be so limited that if it takes 
effect at all, it will take effect within a life or lives in being 
and 21 years, and a few months for gestation. In our case, 
as will be shown below, the result of a war then pending 
was the event upon which depended the vesting of their 
legacies. That event could hardly, in the nature of things, 
be protracted beyond a life or lives in being and 21 years. 

But a conclusive answer to this objection is, that the leg- 
acies are given to individuals who are named, to be paid to 
them if liberated, or when liberated, and that fact is obliged 
to be determined in the lifetime of the individual. 

Our case, then, falls under the class of cases referred to 
by Mr. Smith, in his learned treatise on the subject of Exe- 
cutory Interests; 2 Fearne on Remainders, under the head 
of Limitations of life annuities. 

3d. It is said that the act of 1861 declared void all direc- 
tions for the emancipation of slaves made by will; so that 
these slaves could not have been emancipated in the manner 
contemplated by the testator; ergo, he did not intend to 
make any provision for them if they should be liberated in 
any other manner. ) 

After full consideration, according to my judgment, the 
fact of being liberated is the essence of the thing, and the 
manner of its being done is a mere circumstance which does 
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not affect the validity of the legacies; for, as it seems to 
me, the paramount intention to make ample provision for 
these slaves if liberated, no matter how, and to give them 
a fair start in the world, is clear. 

If allowed to make a guessI should say this old man 
never heard of the act of 1861. But it is a public statute. 
We must act on general rules, and take for granted that he 
did have notice of it. We are also to take for granted that he 
had notice of President Lincoln’s Proclamation of the 1st of 
January, 1863, and of the fact that the condition of slavery 
had become an issue in the war; so that if the United States 
succeeded in suppressing the rebellion every one expected 
the slaves to be liberated. And from the fact that this old 
man, with a knowledge of these matters, died, leaving his 
will unaltered and unrevoked, I feel bound to consider the 
matter as if he had said in so many words, “should these 
slaves be liberated by the result of the war, or in any other 
manner, (I don’t care how,) I do, by this my last will, make 
provision for their support.” 

The testator, in framing his will, had two objects in view: 
first, that the slaves should be emancipated; second, that 
when liberated they should be provided for by competent 
legacies. . 

The second depends upon the first, for should the slaves 
not be liberated, they would have no occasion for, and be in- 
capable of, taking legacies. 

But the fact of prior emancipation is not imposed by the 
testator as a condition precedent, and is merely a thing col- 
lateral. and necessary in the nature of things in order to 
make the legatees capable of taking; so there is nothing to 
show that the legacies were at all to depend on the manner 
in which their emancipation was effected. , 

It is true, when the will was executed the manner con- 
templated by the testator was that it should be done accord- 
ing to the provisions of his will; but from the fact that he 
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kept the will unaltered and unrevoked, and left it at his 
death as an instrument to be of full force and effect, and that 
at this time events were transpiring which would probably 
result in emancipation in a way not contemplated by him at 
the time he executed his will, makes it clear that his inten- 
tion was that the slaves should have the legacies “ when 
_ liberated,” without reference to the manner in which the 
liberation might be effected. 

If this conclusion required further demonstration it is 
furnished by taking another view of our case. Suppose the 
testator had lived until after the ordinance of emancipation, 
or suppose the testator in his life time, to meet the require- 
ments of the act of 1861, had taken the slaves out of the 
State and set them free, no question could have then been 
made as to the validity of their legacies. This proves that 
emancipation was the substance, and the manner of it was 
not of the essence of the thing on which the legacies are 
made to depend. 

4th. It is said that, apart from the act of 1861, as the State 
was at the time of the death of the testator at war with the 
United States, his intention to give legacies to these slaves, 
should they be liberated by the result of the war, will not 
be carried into, effect by the courts of the State, because it 
was an act against the policy of the State at that time, and 
was in substance an inducement or bribe held out to the 
slaves to aid the government of the United States in its war 
upon the government of the Confederate States. 

That the courts will not give effect to an agreement or a 
will which is against the public policy is a settled rule; but 
in my opinion that rule does not apply to the case before us. 

We have a complicated form of government, or rather 
two forms of government. The citizen owes allegiance to 
both, and both act directly upon the individual. At the 
time of the death of the testator the government of the 
State was in the possession of men who were not qualified 
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to discharge the duties of their offices, not being bound by 
oath to support the Constitution of the United States, but 
on the contrary bound by an oath to support the Constita- 
tion of the Confederate States, which was at open war with 
the United States. None of the acts of the State govern- 
ment, as then administered, were valid. See the ordinance 
of 1865, making valid certain acts of the de facto govern- 
ment, and Blossom v. Van Amringe, ante, p. 133, and Wiley 
v. Worth, decided at Law during this Term. 

In other words, at the time of the death of the testator, 
when his will took effect, the State government was wrong- 
ful, and formed a part of the government of the Confederate 
States. The legacies under consideration were against the 
policy of the Confederate States, and of the wrongful State 
government, but was in accordance with the policy of the 
government of the United States and of the rightful gov- 
ernment of the State, which was then suspended by usur- 
pation, but must be taken to have been identical in interest 
and policy with the government of the United States. 

Admit that the courts which formed a part of the wrong- 
ful State government in 1864, at the death of the testator, 
could not have given effect to these legacies; the whole con- 
dition of things is now changed. Such proceedings have 
been had that the State now has a rightful government, and 
it seems to me clear that the courts, which make a part of 
this rightful government, cannot refuse to give effect to leg- 
acies which are not opposed to the policy of the United 
States or to its policy asa part thereof, and acting in ac- 
cordance therewith, on the ground that the legacies, at the 
time of the death of the testator, were opposed to the policy 
of the government of the Confederate States, and of the 
wrongful State government, which was then acting in ac- 
cordance with the government of the Confederate States. 

So far from this being the case, we have seen that our 
court could not have given effect either to the legislative or 
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kept the will unaltered and unrevoked, and left it at his 
death as an instrument to be of full force and effect, and that 
at this time events were transpiring which would probably 
result in emancipation in a way not contemplated by him at 
the time he executed his will, makes it clear that his inten- 
tion was that the slaves should have the legacies “ when 
liberated,” without reference to the manner in which the 
liberation might be effected. 

If this conclusion required further demonstration it is 
furnished by taking another view of our case. Suppose the 
testator had lived until after the ordinance of emancipation, 
or suppose the testator in his life time, to meet the require- 
ments of the act of 1861, had taken the slaves out of the 
State and set them free, no question could have then been 
made as to the validity of their legacies. This proves that 
emancipation was the substance, and the manner of it-was 
not of the essence of the thing on which the legacies are 
made to depend. 

4th. It is said that, apart from the act of 1861, as the State 
was at the time of the death of the testator at war with the 
United States, his intention to give legacies to these slaves, 
should they be liberated by the result of the war, will not 
be carried into effect by the courts of the State, because it 
-was an act against the policy of the State at that time, and 
was in substance an inducement or bribe held out to the 
slaves to aid the government of the United States in its war 
upon the government of the Confederate States. 

That the courts will not give effect to an agreement or @ 
will which is against the public policy is a settled rule; but 
in my opinion that rule does not apply to the case before us. 

We have a complicated form of government, or rather 
two forms of government. The citizen owes allegiance to 
both, and both act directly upon the individual. At the 
time of the death of the testator the government of the 
State was in the possession of men who were not qualified 
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to discharge the duties of their offices, not being bound by 
oath to support the Constitution of the United States, but 
on the contrary bound by an oath to support the Constitu- 
tion of the Confederate States, which was at open war with 
the United States. None of the acts of the State govern- 
ment, as then administered, were valid. See the ordinance 
of 1865, making valid certain acts of the de facto govern- 
ment, and Blossom v. Van Amringe, ante, p. 133, and Wiley 
v. Worth, decided at Law during this Term. 

In other words, at the time of the death of the testator, 
when his will took effect, the State government was wrong- 
ful, and formed a part of the government of the Confederate 
States. The legacies under consideration were against the 
policy of the Confederate States, and of the wrongful State 
government, but was in accordance with the policy of the 
government of the United States and of the rightful gov- 
ernment of the State, which was then suspended by usur- 
pation, but must be taken to have been identical in interest 
and policy with the government of the United States.., 

Admit that the courts which formed a part of the wrong- 
ful State government in 1864, at the death of the testator, 
could not have given effect to these legacies; the whole con- 
dition of things is now changed. Such proceedings have 
been had that the State now has a rightful government, and 
it seems to me clear that the courts, which make a part of 
this rightful government, cannot refuse to give effect to leg- 
acies which are not opposed to the policy of the United 
States or to its policy as a part thereof, and acting in ac- 
cordance therewith, on the ground that the legacies, at the 
time of the death of the testator, were opposed to the policy 
of the government of the Confederate States, and of the 
wrongful State government, which was then acting in ac- 
cordance with the government of the Confederate States. 

So far from this being the case, we have seen that our 
court could not have given effect either to the legislative or 
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judicial acts of the wrongful State government, except by 
force of the ordinance of a convention. 

This view of the subject relieves me from the duty of éy. 
pressing an opinion upon a point much discussed at the bar, 
and into which I choose not to enter, because both of the 
difficulty of its solution and the many important conse 
quences involved. 

I refer to the question, At what time, and by what aet, 
was emancipation effected ? 

For whether it was by the proclamation of the 1st of Jan. 
uary, 1863, or by the surrender and general military order of 
May, 1865 and the action of the owners of slaves in accordance 
therewith, or to the ordinance of 1865, is immaterial, it being 
only necessary for the purpose of my conclusion that a war 
was pending at the death of the testator, upon the result of 
which emancipation was made to depend as an issue ten- 
dered and accepted. 

In my opinion the complainants are entitled to a decree 
for the legacies claimed by them. 


Reape, J. I have carefully considered the opinions filed 
by my brothers Pearson and Battle, and I agree with the 
former, and for the reasons assigned by him. I have exam- 
ined the case of Shinn v. Motley, 3 Jon. Eq., 490, and I do 
not think it has the resemblance in principle to this case, 
which is attributed io it by my brether Battle. If a legacy 
is given to the children of A, and A has no children living 
at the testator’s death, but subsequently has children, the 
subsequent children will take when they come into being, 


because it is evident that the testator meant that A’s chil- — 


dren should take, and as he had no children at the testator’s 
death, the testator must of necessity have meant his after- 
born children. But if a legacy is left to the children of A, 
and A has children at the testator’s death, then they an- 
swer the description and take the whole to the exclusion of 
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after-born children, because there being persons filling the 
description, it is to be supposed that they are the persons 
meant, and the legacy will not be withheld from them to 
see if others may not come into being who will answer the 
description also. The rule then is, that all who answer the 
description at the time when the legacy is to be paid will 
take, as where there is a life estate, and then to children, all 
the children at the end of the life estate will take, although 
they were not in being at the testator’sdeath. Sims v. Gar- 
rott, 1 Dev. & Bat. Eq., 393; Petway v. Powell, 2 Dev. & 
Bat. Eq., 308. So here, if at the testator’s death he had had 
any liberated slaves, they would have answered the descrip- 
tion, and would have taken the legacies, to the exclusion ot 
such as might thereafter be liberated; but, as he had no 
liberated slaves at the time of his death, and yet gave lega- 
cies to his “liberated slaves,” he must of necessity have 
meant such as should be thereafter. liberated. 

I concede that the conflict of opinion makes this a doubt- 
ful question. And the fact that the opinion at which I have 
arrived effects the clear intention of the testator, has not 
been without its influence. 


Barrie, J., Dissentixc. The pleadings show that the will 
of the testator was made on the 5th day of August, 1857, 
and that he died on the 13th day of June, 1864. This will 
purported to emancipate certain of his slaves, who are the 
present complainants, and then proceeds to give “to the 
above-named liberated slaves” both land and money. The 
question presented for consideration is, whether under the 
circumstances the complainants can take this land and 
money. 

It is admitted that the bequest for emancipation is void 
by force of the act of 1860, ch. 37, that being settled by the 
decision of this court in Mordecai v. Boylan, 6 Jon. Eq., 366. 
The status of the complainants as slaves remained then un- 
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changed at the death of the testator in 1864, unless their 
emancipation was effected in some other mode. Their cotn. 
sel contend that it was effected by the proclamation of the 
President, of the Ist day of January, 1863; not by virtue of 
any civil authority conferred upon him by the Constitution, 
but as commander-in-chief of the armies of the United 
States. In this capacity it is said that he had the right to 
set the slaves in the revolted States free, as an incident to 
the war power and as one of the means of suppressing the 
revolt. This proposition may be viewed in two aspects; and 
in neither of these can it be maintained. First, if the States 
which formed the Southern Confederacy had no right to se- | 
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cede from the Union, their attempt to do so and to main- 
tain their acts by force, was a rebellion, and in employing 
means for the suppression of that, the President was acting 
under the sanction of the Constitution, and had no right to 
violate any of its provisions. The Constitution recognizes 
the fact that there may be insurrections, and points out the 
means by which they may be suppressed, and among these 
the abolition of slavery is not comprehended. Secondly, if 
secession was lawful, and the seceding States rightfully es. 
tablished the Confederate Government, so that the war 
which ensued became a foreign war, even then the procla- 
mation of the President could not have had the effect to set 
free any other slaves than those which came under the con- 
trol of the armies of the United States. This seems to be 
settled as the law of nations. See Dana’s Wheat. on Int. 
Law, Note 8, to sec. 347. See also the opinion of Judge 
Suerrey, of Virginia, in the case of Walker v. Loving. Itis 
* admitted that the complainants were never under tbe con- 
trol of the Federal forces before the death of their master, 
but on the contrary remained with him until that event, 
serving him apparently as they had done before the com- 
mencement of the war. I conclude, therefore, that they 
were his slaves at the time of his death. 
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Supposing this to he established, the complainants still 
contend that as they have since become free, either as one of 
the results of the war or by force of an ordinance of the 
State Convention of 1865, they can claim under the will of 
their master as executory devisees and legatees. The argu- 
ment is, that as the will of the testator speaks as at the time 
of his death, (See Rev. Code, c. 119, s. 6,) as he kept it by 
him unaltered, and as he must have been aware of passing 
events, he rust have had in contemplation the event of the 
emancipation of his slaves as being probable, and that 
therefore the language he uses must be construed with re- 
ference to, and by the light of all the circumstances by 
which he was surrounded. Hence, it is concluded that the 
devises and bequests to the complainants are all executory 
in their character, and that the event upon which they were 
intended to become vested, was not so remote as to come 
within the rule against perpetuities. 

This argument is very ingenious, and I would be willing 
to give effect to it, if it did not, in my opinion, violate one 
of the most firmly established rules relating to devises and 
bequests. This rule is, That where there is a bequest to the 
children of a particular person, and there is no life estate 
given in the meantime, and the time for a division is not 
postponed to a certain period after the death of the testator, 
only the children born at the testator’s death can take. 
Shinn v. Motley, 3 Jon. Eq., 490. It is true, indeed, that if 
the testator use words that can be made to embrace future 
children, such for instance, as children “which now are or 
hereafter may be,” or “ which might be living at or after his 
decease,” they may take, Ibid, Shull v. Johnson, 2 Jon. Eq., 
202; Defliss v. Goldsmith, 1 Mer., 417; Scott v. Lord Scarbo- 
rough, 1 Beav., 154, (17 Con. Ch. Rep., 154.) It being thus 
the rule with regard to a bequest to the children of a living 
person that those only can take who are- born, or are in 
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ventre sa mere at the death of the testator, why will not the 
same rule apply to a bequest to liberated slaves? Why 
should those who may become free after the testator’s death 
be allowed to take any more than future born children? 
The language of the will, in the case at bar, is very explicit 
in giving the testator’s land and money to his “liberated 
slaves,” and not to those “ who now are or hereafter may be 
liberated,” or “which might be liberated at or after his de- 
cease.” Had the testator made a bequest to the children of 
one of his living brothers, it would seem to me to bea 
strange incongruity to exclude the future born children, and 
let in the after liberated slaves, in the construction of similar 
language. The hardship of excluding the post obit freedmen 
is not greater than that of excluding the post obit children, 
It will be seen that I have not laid any stress in my argu- 
ment upon the fact that the slaves were not emancipated in 
the manner contemplated by the will. I admit that if the 
language employed by the testator to express his wishes 
with regard to his slaves could be construed to embrace a 
future post obit emancipation, then it would make no differ- 
ence how that emancipation was accomplished. But I can- 
not admit that such words used by a testator as cannot in- 
clude children born after the testator'’s death, in a bequest to 
children, may include slaves liberated after his death ina 
bequest to liberated slaves. The cases of Pandine v. Hw 
bert, 14 La. 161; Woodruff’s Succession, Ibid, 295, and 
Deshotels v. Soilean, Ibid, 754, cited by the counsel for 
the defendants, were decided upon a statute of Louisiana 
similar to our act of 1860, ch. 37, and they tend to con- 
firm the construction which we have adopted in relation te 
our act, and show that the status of the slaves intended to 
be emancipated by the testator remained unchanged at the 
time of his death. As slaves, they were incapable of taking 
a devise or bequest under his will at that time, and I cannot 
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discover any thing in the language of the will to justity 
me in holding that there is a provision for a future eman- 


cipation. My opinion therefore is, that the disposition of 


the land and money mentioned in the will to the com- 
plainants is null and void. 


Per Cvriam. Decree for the complainants. 
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JOHN R. PHILLIPS v. ELEANOR HOOKER. 


A memorandum of a contract to convey the land of a principal, signed by 
an agent in his own name, is a compliance with the statute of frauds, if 
it be expressed that the contract was made for the principal. 

Such a memorandum setting forth that the agent agreed for ‘‘ Mrs. H. to 
make a deed for her house and lot north of Kinston,” to the plaintiff, is 
not void as being too vague and indefinite—it being admitted by Mrs. H., 
(the defendant,) in her answer, that she owned but one house and lot in 
the county, and that the agent had been authorized to sell her house and 
lot; and she is bound to convey in fee simple, 

The fact that the consideration of an agreement (made in 1862,) was Con- 
federate Treasury Notes does not invalidate it; contracts upon such con- 
sideration being ratified by an ordinance of the Convention, (Ordinances 
of 1865, p. 56,) and chs. 38 and 39 of the Acts of Assembly of 1866, which 
do not conflict with the Constitution of the United States, 

By Pearson, C. J. In 1862 Confederate treasury notes being the only cir- 
culating medium in the State, ordinary dealings in them were not accom- 
panied with criminal intent to aid the rebellion, and were therefore not illle- 
galand void. This rule applies to executory as well as executed contracts, 

By Reade, J. A contract is not void merely because there is something 
immoral or illegal in its surroundings or connections; Therefore, the 
issuing of Confederate treasury notes was illegal, but the use of them 
after they were issued, was not illegal. 

(Oliver v. Diz, 1 Dev- & Bat. Eq. 158; Mallory v. Mallory, Bus, Eq. 80; Davis 
v. Cain, 1 Ire. Eq. 304, President §c. of D. § D. Inst. v. Norwood, Bus, Eq. 
65, cited and approved.) 


Bu for specific performance, filed to Spring Term, 1867, of 
the Court of Equity for Leno, and then set for hearing upon 


bill and answer, and transferred to this court. 
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The plaintiff by his bill sought to enforce the specific 
execution of a contract for the purchase of a house and 
lot trom the defendant. The contract was alleged to have 
been made with an agent of the defendant, in the following 
terms expressed in writing: ‘State of North Carolina, Lenoir 
County. This agreement, entered into between me, Amos 
Harvey of the first part, and John R. Phillips of the second 
part, all of the county of Lenoir, witnesseth, for and in the 
consideration of the sum of twenty five hundred dollars to 
me in hand puid, I, the said Harvey, do agree for Mrs. 
Hooker, to make a deed for her house and lot north of Kins- 
ton, to the said John R. Phillips. This 13th December, 1862. 
Signed, sealed in presence of L. H. Alredge. Amos Har. 
vey.” The bill described the house and lot as being situate 
formerly near, and now within the corporate limits of the 
town of Kinston, and set out particularly the metes and 
bounds of it. The defendant, by her answer, admitted that 
she did appoint Amos Harvey as her agent to sell the house 
and lot described in the bill, but she denied that the written 
contract therein set forth is binding upon her, because 
it purported to be made by him on his own behalf, 
and was therefore obligatory only upon him. She admitted, 
however, that the plaintiff paid the purchase money to her 
agent, and that he paid it over to her, but she alleged that 
the payment was made in Confederate treasury notes. 
Nothing was said either in the bill or answer as to the value 
of the house and lot, or as to the adequacy of the price paid 
for it. The defendant admitted that she had no other house 
and lot in the county of Lenoir on the 13th of December, 
1862, the date of the contract above specified, and that soon 
after that time the plaintiff entered into possession of the 
premises, and has been occupying them ever since. 


No counsel for the complainant. 
Strong, for the defendant. 
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An instrument to be binding upon a principal must be 
executed in his name. Redmond v. Coffin, 2 Dev. Eq. 439; 
Scott v. McAlpin, N. C. Term Rep. 155. 

The agency must be stated in the instrument, and cannot 
be shown by evidence dehors. Stackpole v. Arnold, 11 Mass. 
27; Clark v. Courtenoy, 5 Pet. 345; Finley v. Stewart, 5 Sandf. 
101; Hancock v. Fairfield, 30 Maine 229, Bac. Ab. I. 10. 

The contract is too vague. 1. The agreement is to make 
a deed, and it is not expressed for what estate. 2. The lo- 
cality of the land is not sufficiently stated. Lock v. Anders, 
4 Jon. Eq. 77; Allen v. Chambers, 4 Ire. Eq. 125; Plummer 
v. Owens, Bus Eq. 254; Capps v. Holt, 5 Jon. Eq. 154. 
3. The description “ Mrs. Hooker,” is ambiguous, and being 
patent, cannot be explained by evidence dehors. 

The consideration (Confederate money) is illegal, and 
against the policy of the law. Ordinances of the Conven- 
tion of 1865, p. 66. Harris v. Thornburg, Am. Law Rev. 
No. 3, vol. 1, p. 591. 

Equity will not always enforce specific performance when 
damages may be recovered, but will look to the circum- 
stances of each case. Cannaday v. Shepard, 2 Jon. Eq. 224; 
Dloyd v. Wheatly, 1b. 267; Leigh v. Crump, 1 Ire. Eq. 299; 
Prater v. Miller, 3 Hawks 628. 

It should have been alleged in the bill that the price is a 
fair one. 


Battie, J. (After stating the case asabove.) The defendant 
objects to the relief sought by the plaintiff upon several 
grounds, which we now proceed to consider. 

1. The first objection is, that the contract was that of the 
agent only, and that the defendant was therefore not bound 
by it. We think otherwise. It is true that the note or 
memorandum of the contract does not expressly state that 
Amos Harvey was the agent of the defendant, or that he 
was acting as her agent, but it does sufficiently appear by 
implication that he was so acting, for he says, “I do agree 
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for Mrs. Hooker to make a deed,” &c.; which means that 
she shall make a deed, &c. This shows that Harvey was 
acting as agent, and then a signature in his name satisfies 
the requirement of the Statute of Frauds, as was expressly 
decided in the case of Oliver v. Dix, 1 Dev. & Bat. Eq. 158, 
In that case, at page 155, it is said that “within the statute 
the signature need not be that of the principal, nor in his 
name, but that of the agent is sufficient.” Besides, it ap. 
pears from the answer, that the defendant admitted the 
agency, and ratified the contract of sale made by the agent, 
a circumstance which is also relied upon in Oliver v. Diz, as 
having a binding effect upon the principal. The cases of 
Redmond v. Coffin, 2 Dev. Eq. 439, and Scott v. McAlpin, N. 
C. Term. Rep. 155, referred to by the defendant’s counsel, 
have no application, because they were cases of deeds of 
conveyance executed by attorneys in fact, and not cases of 
notes or memorandums of agreements under the Statute of 
Frauds. 

2. The second objection is, that the note or memorandum 
of the contract is too vague and indefinite in several par- 
ticulars; first, in that the defendant is to execute a deed 
without saying for what quantity of estate; secondly, in 
that the location of the house and lot is stated only to be 
North of Kinston, without saying how far North; thirdly, 
in that the name of Mrs. Hooker is ambiguous, and, being 
a patent ambiguity, cannot be aided by extrinsic evidence. 

In noticing this objection, we must bear in mind that a 
note or memorandum of a contract is, in its very essence, 
an informal and imperfect instrument. Its object is to fur- 
nish aid to the memory of a transaction, and, though it 
must distinctly set forth all the material terms of the con- 
tract, (Mallory v. Mallory, Bus. Eq. 80,) it will answer the 
purpose, if it do so in such words as will enable the court, 
without danger of mistake, to declare the meaning of the 
parties. An agreement by a person having a fee-simple in- 
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terest in land to make a deed for it, is universally understood 
(in the absence of anything to show the contrary) to mean 
adeed to convey the fee. Soas to the location of the pro- 
perty, when it is said in common parlance that a house and 
lot is North of a particular town, it would always be under- 
derstood as being situated somewhere in the vicinity of the 
North part of the town. Atall events, when the house and 
lot are spoken of as her house and lot, and the defendant 
admits that she had but one in the county, there can be no 
difficulty about the identification. Under such circumstances 
the description becomes specific and certain, just as a legacy 
of “my twenty-five shares of bank stock,” the testator hav- 
ing just that number of shares, would be specific, while a 
bequest of twenty-five shares, without the addition of the 
word “my,” would be a general legacy. Davis v. Cain, 1 
Ire. Eq. 304. In this respect the present case differs mate- 
rially from those of Allen v. Chambers, 4 Ire. Eq. 125; Plum- 
mer v. Owens, Busb. Eq. 254; Murdock v. Anderson, 4 Jon. 
Eq. 77, and Capps v. Holt, 5 Jon. Eq. 153, referred to by the 
defendant’s counsel. 

Mrs. Hooker admits her identity with the person who au- 
thorized Amos Harvey to sell her house and lot, which is 
also admitted to be the house and lot mentioned in the 
pleadings, and this is perhaps a sufficient answer to the ob- 
jection; but we regard the name Mrs. Hooker, as rather an 
imperfect than an ambiguous description, and therefore lia- 
ble to explanation by testimony dehors the instrument, like 
the case of the bequest to the Deaf and Dumb Institution. 
See Busb. Eq. 65. That explanation is amply furnished by 
admissions in the defendant’s answer. 

3. The next objection is one of vital importance, not only 
to the parties to this case but to the whole community. The 
answer alleges that the consideration paid for the purchase 
of her house and lot was in Confederate treasury notes, and 
the defendant’s counsel contends that such consideration 
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was illegal, and that therefore the contract of purchase 
founded on it was void. The illegality is said to consist in 
the passing of the Confederate treasury notes, which, it ig 
contended, had a tendency to aid the rebellion. The mem. 
orandum of the agreement does not state in what kind of 
currency the purchase money was to be paid; but as the 
cause is set for hearing upon the bill and answer, without 
any replication, we must take the allegation of the answer, 
that the price of the house and lot was paid in Confederate 
treasury notes, to be true. The question is thus fairly and 
directly presented, Whether a contract of purchase, founded 
upon such a consideration, can be enforced in a Court of 
Equity ? 

As a general rule it must be conceded that a contract, the 
basis of which is an illegal consideration, is void both in 
law and equity. Ex dolo malo non oritur actio, is a maxim too 
well established to be disputed, and too beneficial in its 
operation to be repudiated by any court. 

The question, then, is reduced to this: Was the use of the 
Confederate currency as the medium of exchange in the 
transaction between the parties to the contract, illegal? In 
some of the other Southern States it is said that it has 
been so decided, and the counsel for the defendant has 
referred us to the note of a decision made in Tennessee to 
that effect. See American Law Review, vol. 1, p. 591. The 
case referred to is that of Harris v. Thornburg, and is thus 
shortly stated: “A note was given for one hundred dollars 
in Confederate treasury notes lent to the maker. At the 
trial the jury were instructed that if the defendant borrow- 
ed Confederate treasury notes, knowing at the time what he 
was getting, he would be liable on the note, and the jury 
returned a verdict accordingly for the plaintiff. On writ of 
error to the Supreme Court, the judgment on this verdict 
was reversed, that tribunal holding that the consideration 
for the note in suit, being treasury notes issued by rebels in 
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violation of the highest law of the land, and for the purpose 
of levying war against the government, was illegal, and the 
note given by them void.” 

I am saved from the necessity of considering whether 
this case was properly decided by the Supreme Court of 
Tennessee, for the concurrent action of the Conven- 
tion and the General Assembly of this State has prescribed 
a different rule of law for us. The Convention of 1865 

an ordinance entitled “ An ordinance declaring what 
laws and ordinances are in force, and for other purposes,” in 
which, among other things, it is ordained that. “ All con- 
tracts, executory and executed, of every nature and kind 
made on or since the 20th day of May, eighteen hundred 
and sixty-one, shall be deemed to be valid and binding be- 
tween the parties, in like manner, and to the same extent, 
and not otherwise, as if the State had not, on the said day, 
or afterwards, attempted to secede from the United States; 
and it shall be the duty of the General Assembly to provide 
a scale of depreciation of the Confederate currency from 
the time of its first issue to the end of the war,” &c. See 
Ordinances of the Convention of 1865, p. 56. The injunc- 
tion upon the General Assembly imposed by the above ordi- 
nance was carried out by the Acts of 1866, chapters 38 and 
39; the first of which is entitled “An act relating to debts 
contracted during the war,” and the second “ An act to es- 
tablish a scale of depreciation of Confederate currency.” 

These provisions of the State authorities, having been 
made for the purpose of enforcing and not of impairing the 
obligation of contracts, do not conflict with the Constitution 
of the United States, and are therefore valid and binding 
upon all the people of the State. It follows that the de- 
fendant cannot object to the fulfilment of her contract on 
the ground that she chose to take Confederate treasury notes 
in payment for the price of her house and lot. 

4. The fourth and last objection taken against the claim 
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of the plaintiff to a specific performance is, that the bargain 
is a hard and unequal one, and on that account, the Court 
of Equity ought not to enforce it, but leave the plaintiff to 
his remedy at law, by a suit for damages. A conclusive 
answer to this objection is, that there is nothing in the 
pleadings to show any inadequacy of price, or any other in- 
equality in the transaction. The agreement was, so far as 
appears, fairly made by the defendant’s agent, who received 
the purchase money and paid it over to her without a mur. 
mur of disapprobation. The plaintiff was thereupon per- 
mitted to take possession of the premises, and has held them 
ever since, using them and expending money upon them as 
if they were his own. 

The circumstances of the present case differ, therefore, 
very materially from those of Cannaday v. Shepard, 2 Jon. 
Eq. 224, and the other cases cited by the defendant's coun- 
sel, in which the court refused to decree a specific execution. 

The plaintiff is entitled to the relief he seeks, and may 
have a decree accordingly. 


Pearson, C. J. The right of the plaintiff to relief does 
not rest alone upon the ordinance of the Convention or the 
act of the Legislature, but upon the broad ground that the 
courts are bound to administer justice and enforce the exe- 
cution of contracts. 

In 1862 the defendant agreed to sell to the plaintiff a 
house and lot, and received $2,500 in Confederate treasury 
notes as the consideration, and put him in possession. The 
contract had no special political significance, and there is 
no averment that it was entered into with an intent to give 
aid to the rebellion; so it is to be taken as a dealing in the 
ordinary transaction of business. The plaintiff bought the 
house and lot because it suited him. The defendant took 
the Confederate notes because she needed funds. 

It is said that every dealing in Confederate treasury notes 
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gave them credit and circulation, and consequently aided the 
rebellion; so every such dealing was illegal and not fit to be 
enforced by the courts, without reference to the intent of 
the parties. The proposition is general—every man and 
woman who, in the ordinary course of business, received a 
Confederate note did an illegal act, tainted with treason. It 
embraces all contracts, as well contracts executed as execu- 
tory; for if true as to one, it is also true as to the other, and 
it aims a blow at all dealings among our people during the 
war, and upheaves the foundations of society. I do not be- 
lieve the proposition can be maintained by any authority or 
any principle of law. 

1. It may be conceded that if at the outbreak of an in- 
surrection, parties to contracts, with a view of aiding the 
cause by giving credit and circulation to its paper, receive 
it as money in their dealing, such contracts are illegal. 

But that is not the case under consideration. 

In 1862 the contest had assumed the maguitude and pro- 
portions of war; each party in territorial limits had the 
boundaries of a mighty nation, and each party counted its 
people by millions. The “Confederate States” was recog- 
nized by the nations, and by the United States itself, as a 
belligerent power, entitled to the rights of war; and, in the 
exercise of its powers, it had issued paper as the represent- 
ative of money, which excluded all other currency, and con- 
stituted the only circulating medium of the country. The gov- 
ernment of the United States was unable to protect the peo- 
ple, and there was no currency but Confederate treasury 
notes. In this condition of things, was every man to stop 
his ordinary avocations and starve, or else be tainted with 
treason and deemed guilty of an illegal act it he received a 
Confederate treasury note ? 

The Attorney General of the United States, in his opinion 
on the subject of distranchisement, uses this language: 


“Officers in the rebel States who, during the rebellion, 
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discharged offivial duties, not incident to war, but in the 
preservation of order and the administration of law, are not 
to be considered as thereby engaging in rebellion. The in. 
terests of humanity require such Officers for the performance 
of such official conduct in time of war or insurrection as 
well as in time of peace, and the performance of such duties 
can never be considered as criminal.” Was a judge to cease 
to do these “ duties required by the interests of humanity "— 
“the performance of which can never be considered as crim- 
inal,”—or was he to perform the duties and starve, rather 
than commit an illegal act by receiving his salary in Confed- 
erate treasury notes? Was the merchant to close his store, 
the blacksmith and shoemaker to quit work, and the farmer 
to let his tobacco and surplus grain rot on his hands, and 
allow his family to suffer for clothing and the other neces- 
saries of life, or do an illegal act by receiving Confederate 
notes? Really, unless the receiving of such notes can be 
connected with a criminal intent to aid the rebellion, the 
question seems to me too plain to admit of argument. A 
naked statement exposes the absurdity of the proposition, 
The courts must act on the presumption that Confederate 
notes were received in ordinary dealing—not for the pur- 
pose of aiding the rebellion, but because there was no other 
currency. 

2. Look at the subject in another point of view: At the 
close of the war the President granted amnesty and pardon 
to all, save a very few individuals. Congress by the Recon- 
struction Act disfranchised only those who, having taken 
an oath to support the Constitution of the United States, after- 
wards engaged, actively, in the rebellion, and it has refused 
to enforce the rigorous measure of confiscation. On what 
principle, then, can it be that the courts are called upon to 
take up the matter “ at the little end,” to search into the pri- 
vate dealings of the people and all the ramifications of ordi- 
nary business, and declare of no force—in effect conjiscate— 
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all contracts based upon the consideration of Confederate 
notes? What good can result from this action of the 
courts? It can have no effect upon the rebellion, for that 
is over. In can have no effect upon the future, for “ neces- 
sity knows no law,” and whenever a condition ot things oc- 
curs, in which the people must use the only currency of the 
country or starve, the currency will be used. The idea of 
the courts assuming the duty of preventing civil wars by 
holding that it is illegal to receive the paper of rebels in 
ordinary business transactions, when there is no other cur- 
rency, that such contracts are not fit to be enforced, pre- 
sents to my mind a palpable absurdity. So, what good will 
be done by this action of the courts? None, save only to 
show, on the part of the courts, a detestation of treason by 
treading on the extremities of the monster after it is dead. 

3. In Blossom v. VanAmringe, ante 133, the maxim, 
ex turpi causa actio non oritur, was pressed on the court, and 
it was insisted that, as the parties had made a transfer of 
property, in fraud and deceit, with an intent to evade the con- 
fiscation acts of the government of the Confederate States, 
the case fell under the maxim. The court says: “The ob- 
jection would no doubt have been fatal if taken before a 
court of the de facto State government, while it formed a 
part of the Confederate States; but this court is a co-ordi- 
nate branch of a rightful government, forming a part of the 
United States, and cannot entertain such an objection.” In 
our case the matter is reversed. The turpitude, if any, was 
aimed at the United States, and the maxim applies, provided 
there be the criminal intent. Thatis the question! I deny 
the intent—there is no evidence of it or anything from 
which it can be implied. It cannot be held that the mere 
receiving a Confederate note was illegal and base, without 
involving in the imputation of baseness every man and 
woman in the State! The minister of the gospel, the judge, 
who received his salary; the physician, the merchant, 
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the mechanic, the farmer, who carried on his ordinary 
business, the poor seamstress, who, at the end of the 
day, received her hard-earned wages,—were ail guilty otf an 
act so base that the doors of the courts of justice must be 
shut against them! ‘The proposition is monstrous. During 
the war a farmer should not have miade more grain than 
enough to support himself and family; making a surplus 
was illegal—it aided the rebellion. It every man had quit 
work the rebel army could not have been sustained, the war 
would have been stopped by starvation. We were told in 
the argument that “ gold, as well as iron, is a sinew of war,” 
It may be added, meat and bread are also sinews of war. 
Reductio ad absurdum ! 

4, But, it is said, the consequences of holding all such 
dealing to have been illegal will not be so grievous after all, 
for, in its practical application, the maxim will only make 
void executory contracts. The principle, if a sound one, evi- 
dently includes all contracts, executed as well as executory, 
and the admission that in practice it can only be made to 
reach the latter demonstrates the impotence and absurdity 
of this action of the courts as a means of putting a stop to 
civil wars. Let us see how it is to operate: A man buys a 
tract of land, pays for it in Confederate notes and takes a 
deed. The court cannot reach him, for it is met by the max- 
im, “in pari delicto melior est conditio defendentis ;” so he keeps 
the land, not because he is innocent, but because the court 
cannot take it from him and restore it to the original owner, 
who is equally guilty. If one has paid offa bond in Con- 
federate notes, whether the creditor will be allowed to sue 
on the original debt, which is not tainted with this “ turpi 
causa,” is a problem that I will not undertake to solve. 

But supposing the bond is only paid in part, the payment 
must be rejected; for, being in Confederate notes, it is of no 
more legal effect than if made in counterfeit money. Or sup- 
pose, in our case, that Mrs. Hooker brings ejectment for the 
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land; the contract has been in part performed, and the de- 
fendant is in possession, will the court shut its doors against 
her, on the maxim, in pari delicto? 

In short, is the practical application of this novel princi- 
ple to be allowed to cover all intermediate cases, when the 
contract has not been fully executed, or is it to be confined 
to contracts wholly executory, where the purchaser has paid 
the price, but, in the simplicity of his innocence, has neg- 
lected to take a deed, and has not even taken possession ? 
The amount of it is: all who required the Confederate notes 
to be paid down, or who have taken deeds and acquittances 
under-seal, although equally guilty, are to go unpunished, 
and only those who gave credit to their neighbors, or who 
neglected to take deeds, are to be made victims to the ven- 
geance of the law, while the remiss debtors and dishonest 
vendors are to be the sole gainers, although equal partici- 
pants in the illegal act. Lame and impotent conclusion ! 

Thus encouragement is to be given to dishonesty, justice 
is not to be administered, and the people of the country are 
to be involved in utter perplexity and confusion, in order to 
make a useless show of zeal on the part of the courts “to 
punish rebels.” 


Reape, J. I propose to consider only so much of the case 
as involves the question whether Confederate treasury notes, 
which were paid for the land, were an illegal consideration. 
For, very clearly, if the consideration was illegal, the con- 
tract will not be enforced in this court. Ishall treat it as a 
diry legal question. 

A contract is not void merely because it tends to promote 
illegal or immoral purposes. Hilliard on Sales, 376; Arm- 
strong v. Toler, 11 Wheat. 258; Story’s Conflict of Laws, 258. 

A contract for the sale of a house and lot is not vitiated 
by the fact that the vendor knows, at the time of making it, 
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that the vendee intends it for an immoral or illegal purpose, 
Armfield v. Tate, 7 Ire. 259. 

A sale of goods is not void although the seller knows that 
they are wanted for an illegal purpose, unless he has a part 
in the illegal purpose. Hodgson v. Temple, 5 Taunt 181; 
in which case Mansfield, C. J., says: “The merely selling 
goods, knowing that the buyer will make an illegal use of 
them, is not sufficient to deprive the vendor of his just right 
of payment. In Dater v. Earl, 3 Gray 482, the court 
says: “If the illegal use to be made of the goods en- 
ters into the contract, and forms the motive or induce- 
ment in the mind of the vendor or lender to the sale or 
loan, then he cannot recover, provided the goods or money 
are actually used to carry out the contemplated design; but 
bare knowledge on the part of the vendor that the vendee 
intends to put the goods or money to an illegal use, will not 
vitiate the sale or loan, and deprive the vendor of all remedy 
for the purchase money.” 

Where goods are bought from an enemy, even in his own 
territory, by a citizen of the United States, the sale is valid, 
and the price may be recovered, although the act might be 
a misdemeanor, and the property liable as prize. Coolidge 
v. Inglee, 13 Mass. R. 26. Authorities are abundant to the 
same effect. 

It will be seen therefore, that a contract is not void be- 
cause there is something immoral or illegal in its surround- 
ings or connections. And yet it is equally certain thata 
contract is void when the consideration is illegal or immoral. 
What then is the criterion? Probably the following cases 
will show the dividing line: Goods were sold to a man who 
the vendor knew of the design; held that the contract 
intended to smuggle them and defraud the revenue, and 
was valid, and that the vendor could recover the price. 
Holman v. Johnson, Cowp. 341; Goods were sold to a 
man who intended to smuggle them and defraud the reve- 
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nue, and the vendor not only knew of the purpose, but put 
them up in a partiular manner, so as to enable it to be 
done, held that the contract was void, and that the price 
could not be recovered. Briggs v. Lawrence, 3 Term R. 
454, Now what is the difference between the two cases? 
None !—except that in the latter case it was part of the ar- 
rangement, and entered into the intent of the parties that the 
smuggling should be done. All these authorities show that 
the intent of the parties to accomplish the illegal thing is 
necessary to vitiate the contract; and therefore, in the case 
before us, unless the intent of the parties in their contract 
was to aid the rebellion, the fact that it did so, (if it did,) by 
giving currency to the notes, does not vitiate the contract. 
It is not pretended that the Confederate treasury notes 
were of no value. It is conceded that they were of value, 
and that, at the time of the sale in 1862, less than two dol- 
lars of the notes would buy one dollar of gold. But itis 
contended that although of value they were dlegal. In what 
sense were they so? In no case can the thing used asa 
consideration, of itself and independent of the intention of 
the parties, invalidate the contract, if the thing be of value; 
unless perhaps, by express statute. There is nothing which 
may not be turned to mischief in its use, as poisons, deadly 
weapons and the like; but still their sale is a sufficient conside- 
ration to support a contracts, unless it be the intent of the sale 
to do mischief. The case of Randon v. Toby, 11 Howard U. 
S. Rep. 493, is very strong in point. In that case Africans 
had been imported and sold as slaves, which is forbidden by 
law. The vendor brought suit for the price of one which 
he had sold, and the defense was that the consideration was 
illegal. The court says: “The plea that the notes were 
given for African negroes imported into Texas after 1833 is 
unavailable. On the argument here, it was endeavored to be 
supported on the ground that the notes were void, because the 
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introduction of African negroes into Texas was contrary to 
law. If these notes had been given on a contract to do a thin 
forbidden by law, undoubtedly they would be void. Neither 
of the parties had anything to do with the original contract, 
nor was their contract made in defiance of law. The crime 
committed by those who introduced the negroes into the 
country, does not attach to those who may afterwards pur. 
chase them. As respects the defendant therefore, he hag 
received the full consideration of his notes.” And then fol. 
lows this strong language by the court: “If the defendant 
should be sued for his tailor’s bill, and come into court with 
the clothes made for him on his back, and plead that he was 
not bound to pay for them, because the importer had smug. 
the cloth, he would present a case of equal merits, and par- 
allel with the present; but he would not be likely to have 
the verdict of the jury, or the judgment of the court. 

So in the case before us, it is conceded that it was illegal 
to issue the treasury notes, just as it was illegal to import 
the negroes; but the illegality is in the isswing in the one 
case, and in the importing in the other, and does not attach 
to those who afterwards use the thing issued or imported. 
It was insisted, in the argument before us, that the value of 
the treasury notes depended upon their circulation, and that 
the parties, by using them in their contract, aided in their 
circulation; so, in the case just quoted, the value of the im- 
portation of negroes depended upon their sale, and the 
transaction between the parties aided their sale, and in that 
way encouraged importation. The fact was undoubtedly 
true, yet it did not render the contract void. The illegality 
consisted in their importation, and not in their use after im- 
portation; so the illegality consisted in the issuing of the 
treasury notes, and not in their use after they were issued. 
If balls, which had been shot in battle, had been found and 
sold, it might as well be said that the consideration was ille- 
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gal, because they had been made for, and used in, the rebel- 
lion. In Coolidge v. Inglee, supra, the case was that in the 
war of 1812, a citizen of the United States bought goods of 
the enemy contrary to law, and brought them to the United 
States and sold them, and when he sued the purchaser for 
the price, the defense was set up that it was unlawful for 
the plaintiff to buy the goods, and that therefore the con- 
sideration of the contract was illegal; but the court held 
the contrary. It is absurd to suppose that the goods in that 
case, or the treasury notes in this, were illegal. Were not 
the goods precisely the same as if they had been bought of 
a friendly power? Certainly! The goods were not illegal, 
but the trading with the enemy was. 

This is the first time that this very important question 
has come before us for consideration. It has been well ar- 
gued and patiently considered. We are not without impor- 
tant aid in determining the question. It was well considered 
by the Convention of 1865, and by the Legislatures which 
have since assembled. The Convention was prompt to de- 
clare that the rebellion and every thing in aid of it was ille- 
gal. And it declared void all contracts which were in aid of 
it; but it did not declare void all contracts, the consideration 
of which were Confederate treasury notes; on the contrary, 
it plainly declared such contracts valid; that all contracts 
made during the war shall be deemed to be payable in 
money of the value of said notes; and directed the Legisla- 
ture to prepare a scale to show, not that said notes were of 
no value, but to show what their value really was. And 
the Legislature did prepare such a scale. Now, if the de- 
fense set up in this case be good, then the Convention and 
Legislature ought to have made short work of it, and de- 
clared that all contracts should be deemed to be payable in 
Confederate treasury notes; and that such notes were illegal 
as a consideration to support a contract, and therefore that 
all such contracts were void. I do not consider the ques- 
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tion, whether the Convention or the Legislature had the 
power to validate or invalidate contracts, but their action 
is cited to show that those bodies regarded these notes ag 
valuable considerations to support contracts. We thus 
have the concurrent opinions of the Judiciary, the Conven. 
tion and the Legislature of the State, and an uninterrupted 
train of decisions both in England and the United States on 
kindred subjects, that Confederate treasury notes are not 
illegal considerations in contracts between citizens, unless it 
was the intent of the parties to the contract thereby to aid 
the rebellion. 

Our attention was called to an abstract of a case decided 
in Tennessee, in which Corfederate treasury notes were held 
to be an illegal consideration. We regret that we have not 
the case at large. It seems to have been decided upon the 
ground that it was the money of rebels. Suppose it had 
been the coin of rebels. Doubtless there is some better rea- 
son than that assigned in the abstract which we have given, 
For it appears to be an encouragement to rebels! that they 
should be exorated from a performance of their contracts, 
because of their participation in so great a mischief. If 
the Judiciary could be influenced at all by this consiglera- 
tion, it would hold them to a more rigid performance of all 
their undertakings. Asa court, we neither favor nor op- 
press rebels, but hold the scales of justice even. But we 
forbear further comment, lest we do our sister court injus- 
tice. 


Per Corram. Decree for complainant. 
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PETER 8. WILLIAMS ve. SAMUEL MOORE, Admr., and others. 


Where a partnership at its dissolution was much in debt, and the estate of 
the deceased partner was insolvent, Held that the fact that a tract of 
land owned in common by the partners was probably a part of the firm assets 
was sufficient grounds for an injunction in favor of the surviving partner 
forbidding the administrator of the deceased partner from proceeding 
under an order to sell such land by license from the County Court in 
order to pay the separate debts of his intestate. 

(The distinction between common and special injunctions, established in Key 
v. Dobson, ante 170, Peeler v. Barringer, Wins. Eq. 5, Capeheart v. Mhoon, 
Bus. Eq. 30, and Heath v. Lloyd, Ib, 39, again approved.) 


Morton to dissolve an injunction, heard before Shipp, J, 
at Spring Term, 1867, of the Court of Equity for Herrrorp. 

The complainant had previously obtained an injunction 
against the defendant forbidding him to proceed under a 
a license obtained from the County Court of Hertford au- 
thorizing him to sell certain land, but on the coming in of 
the answer his Honor, upon motion, ordered the same to be 
dissolved, and the complainant appealed. 

No statement of the case beyond what appears in the 
opinion is necessary. 


Smith, for the appellant. 

1. Where a reasonable doubt exists whether the equity of 
the bill is negatived, and a short delay will involve but 
small injury to the defendant, the injunction will not be dis- 
solved. Jones v. Lemly, 2 Ire. Eq. 278; Miller v. Washburn, 
3 ib. 161; Monroe v. McIntyre, 5 ib. 65. 

2. Where, if defendant's allegations are true the injunction 
will do him no harm, and if plaintiff's are true a dissolution 
will involve him in irreparable injury, the injunction will not 
be dissolved. McBrayer v. Hardin, 7 Ire. Eq. 1; Purnell v. 
Daniel, 8 ib. 9; Troy v. Norment, 2 Jon. Eq. 318; Parker v. ; 
Grammer, ante 28. 
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3. The court will secure the fund which is in controversy, 
pending the litigation. McDaniel v. Stoker, 5 Ire. Eq. 274, 
Griffin v. Carter, ib. 413. 

4, This is partnership property in the view of a Court of 
Equity, and so is primarily liable for the partnership liabil- 
ities. 1 Story Eq. 674; 1 Am. Lead. Cas. 329; Hanff v. How. 
ard, 3 Jon. Eq. 440. 


Yeates, contra. 


1. No equity arises unless at the very time of sale it was 
agreed that the land should be partnership property. 1Am, 
Lead. Cas. 337. 

2. This is not a special injunction, and so it will not, under 
the circumstances, be continued to the hearing. McDanid 
v. Stoker, 5 Ire. Eq. 274; Griffin v. Carter, ib. 413; Capeheart 
v. Mhoon, Bus. Eq. 30; Thompson v. Williams, 1 Jon. Eq. 176; 
Rogers v. Shute, ib. 180; Evans v. Lovengood, ib. 298. 


Reape, J. There is a well defined distinction between a 
common injunction to stay a judgment at law, where the 
rights of the parties have been passed upon, and a special 
injunction, where the right is an open question. 

The distinction is so clearly established in the cases of 
Key v. Dobson, ante 170, Peeler v. Barringer, Win. Eq. 
5, Capeheart v. Mhoon, Bus. Eq. 30, and Heath v. Lloyd, 
ib. 39, that it is not necessary to elaborate it here. 

Whether the storehouse and lot, which is in dispute, is 
the property of the mercantile partnership of Moore & Wil 
liams, or is the individual property of the partners, is the 
question in this case. If it is the property of the partner- 
ship, then very clearly it is primarily liable for the debts of 
the copartnership, and the defendant would have no right 
to sell the interest of his intestate Moore to pay his individ- 
ual debts, until all the partnership debts are paid. 

How the fact is cannot be determined with certainty until 
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the final hearing. At this stage of the proceeding we can 
act only upon the probabilities, as collected from the bill 
answer and exhibits: If from these it appears to be proba- 
ble that the house and lot is partnership property, that the 
partnership is in debt, that the defendant is about to sell the 
property to pay the individual debt of his intestate, and that 
the estate of his intestate is insolvent, then the injury to the 
plaintiff would be irreparable, and the injunction ought to 
be continued until the hearing. 

1. Is it partnership property? It was the individual pro- 
perty of the plaintiff Williams. He sold an undivided moiety 
to Moore. For what purpose was the sale made? The plain- 
tiff says it was made upon agreement with Moore that they 
were to form a mercantile partnership, and do business in that 
house, and the house and lot was to be partnership property. 
They did form a mercantile partnership, and did do businessin 
that house; and the partnership paid the plaintiff for Moore’s 
half of the house and lot, and the repairs of the house were 
paid for by the partnership, and charged on the books to 
“Real estate.” Now what does that mean? Evidently that 
it was the real estate of the partnership, just as a charge of 
“Merchandise to sundries” means the merchandise of the 
partnership, or a charge of “ Merchandise to cash” means 
the cash belonging to the partnership; so the charge of “Real 
estate to sundries ” means the real estate of the partnership. 
At any rate it appears that the partnership paid the plain- 
tiff for Moore’s half of the house and lot, and paid also for 
the repairs. 

The answer does nothing to break the force of these facts. 
It does not show for what Moore bought a moiety of the 
house and lot, if not for the purpose alleged. It could not 
have been merely for an investment, for he had no money 
to invest, but bought on a credit; and the answer sets forth 
a receipt for taxes, in which it is called the “ storehouse and 
lot of Moore & Williams.” Nor does the answer allege any 
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reason why the plaintiff sold, unless for the purpose alleged. 
It was not to raise money, for he sold on a credit. It was 
not because the lot was larger than hé wanted, for he did 
not sell off a part but an undivided moiety of the whole. 
From these considerations, it seems that the house and 
lot must have been partnership property. 

2. It is not denied that the partnership is in debt. 

3. It is admitted that the defendant is attempting to sell 
the house and lot. 

4. It is not denied that the estate of the defendant's in- 
testate is insolvent, the statement in the answer being “that 
the estate of his intestate is largely in debt, and that the 
personal property is greatly insufficient to meet the indebt- 
edness,” &c. 

A sale of the house and lot by the defendant under these 
circumstances would necessarily involve the plaintiff in lit- 
igation with the purchaser; and if upon the hearing it should 
appear certainly, as it does now probably, that the house 
and lot is the property of the partnership, the injury to the 
plaintiff would be irreparable. We think, therefore, the in- 
junction ought to be continued until the hearing. 

There is error in the interlocutory order appealed from. 
This will be certified. 


Per Curiam. Ordered accordingly. 
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FANNY SCHONWALD v. JAMES T. SCHONWALD. 


Whether alimony pendente lite shall be allowed at all, isa matter of law; 
How much shall be allowed is a matter of discretion. 
An appeal lies from an order refusing such alimony, under the Rev. Code, 


c, 89, s. 15. 
The Superior Courts may allow appeals in such cases without security, 


under the Rev. Code, c. 4, s. 23. 
In North Carolina it is not necessary, as in England, to decide the question 
of marriage or no marriage, before passing upon the right to alimony 


penaente lite, 

In deciding upon such right, the court is confined toa consideration of the 
petition in the cause. 

A delay of seven years in filing a petition is sufficiently accounted for 
by the allegations that at the happening of the matters relied upon for a 
divorce, the petitioner was a non-resident of the State, and is now a 


pauper. 
(Taylor v. Taylor, 1 Jon. 528; Wilson vy. Wilson, 2 Dev. & Bat. 8377; Whitting- 
ton v. Whittington, 2 Dev. & Bat. 68; Schonwald v. Schonwald, 3 Jon. 342, 


cited and approved.) 


Morton in a divorce cause, for alimony pendente lite, heard 
before Fowle, J., at Spring Term, 1867, of the Court of 
Equity for New Hanover. 

The petition had been filed in the Fall of 1857, and alleged 
that in 1843 the petitioner, then a widow residing in New 
York and carrying on a profitable business there as milli- 
ner, had been married to the defendant; in 1844 they 
removed to Baltimore, and lived there as man and wife; 
in 1845 the defendant went to Wilmington and estab- 
lished himself as a physician, and, having corresponded 
in the interval with the petitioner, who had remained, 
by agreement, carrying on her trade in Baltimore, and 
awaiting the results of his enterprise, after he had suc- 
ceeded, sent for her and their child to join him; upon 
her arrival she was treated as his wife fora year or two; 
all this while the petitioner had conducted herself as a 
faithful, affectionate and obedient wife; after they had 
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lived together for some time in North Carolina a change in 
his demeanor occurred, he became cold and then cruel, pro. 
ceeding to personal violence, and making a dangerous as. 
sault upon the petitioner with a knife, so as to compel her 
to obtain security of the peace against him, and finally, as 
she was entirely among strangers and in despair, to consent 
to a separation upon the terms that she might keep the child 
and receive of the defendant ten dollars per month for their 
support; upon this she went to New York, hoping that 
time might soften the defendant and restore harmony be. 
tween them; for a few months he remitted the allow. 
ance regularly, but after that became irregular and finally 
ceased to do so, and for five or six years has given 
her nothing; about seven years ago he married a Miss 
Catherine Joiner, and is now living with her as his wife, 
and denies having been married to the petitioner; the 
defendant is worth some $12,000 or $15,000, but has made 
an assignment of his property, as petitioner believes, in 
order to defeat her claim to a support; petitioner has 
resided in this State for more than three years preceding 
the time of filing the petition; &c., &c., praying for a divorce 
a vinculo and for alimony, (both pendente lite and other,) and 
for other relief, &c. 

To this petition an answer had been put in by the de- 
fendant. , 

His Honor disallowed the motion for alimony pendente lite, 
and granted an appeal to the petitioner without requiring 
security, “although inclined to believe that no appeal is 
given by the Rev. Code.” 


French, for the appellant. 

1. If the petition is fit to be entertained, it is the duty of 
the court to grant alimony pend. lite. Taylor v. Taylor, 1 
Jon. 528; Gaylord v. Gaylord, 4 Jon. Eq. 74; Everton v. 
Everton, 5 Jon. 202; Shearin v. Shearin, 5 Jon. Eq. 233. 
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Person, contra. 
1. The appeal could not be granted:without security; the 
statute, Rev. Code, c. 31, s. 43, applies only tethe prosecution 


of the suit, and Rev. Code, c. 39, s. 16, only to appesisdrom. 


inal judgments. 
2. Taylor v. Taylor, 1 Jon. 528 is founded upon the law, 


Rev. Stat. c. 39, s. 5, which then required a fiat from a Judge 
before process could issue, but now the Rev. Code, c. 39, ss. 
5 and 6, allows process to issue without such fiat. At all 
events there has been such an amendment of the law as 
disposes of this case, for Rev. Code, c. 39, 8. 15, requires that 
“the matter set forth in the petition shall be sufficient to 
entitle the petitioner to a decree for alimony, and upon an 
appeal the Supreme Court shall re-examine only the suffi- 
ciency of the petition.” Everton v. Everton, 5 Jon., 202. 
The only specific prayer here is for a divorce a vinculo, and 
for alimony. There is none for a divorce a mensa et thoro, 
and that divorce will not be granted except upon prayer. 
Whittington v. Whittington, 2 Dev. & Bat. 68. The right to 
alimony (except as in Rev. Code, c. 39, s. 4,) depends upon 
the right to divorce, and therefore here, upon the right to 
divorce a vinculo. 

The only allegation in this petition to justify such a di- 
vorce is that of the marriage with Miss Joiner, which occur- 
red seven years before the filing of the petition, which delay 
being unaccounted for, is a virtual bar to relief. Whitting- 
ton v. Whittington (above.) The separation was no ground, 
for such divorce, as that was by consent. Wood v. Wood, 5 
Ire. 674. The above delay would bar even an application for 
the other sort of divorce, supposing that the prayer here ex- 


tends to that. 
17 
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The other allegations, of cruelty, &c., are not articulate. 
Everton v. Everton, (above.) 

Until the fact of marriage is established the court cannot 
grant alimony. Shelford on Div. (33 Law Lib., p. 347) 
‘Durant v. Durant, 1 Add. 116; Smyth v. Smyth, 2 Add. 254, 
Paynter on Mar & Div. (13 Law Lib. 86.) 


Pearson, C. J. His Honor was of opinion that the allow- 
ance of alimony pendente lite was a matter confided to his 
discretion. In this he was mistaken. Whether the matter 
set forth is sufficient to entitle the petitioner to a decree for 
alimony, assuming it to be true, is a question of law; and 
the discretion confided to the court below is in regard to 
what is a reasonable amount for the support and sustenance 
of the petitioner and her family. The provision of the act, 
Rev. Code, c. 39, s. 15, that upon an appeal “ this court shall 
re-examine only the sufficiency of the petition to entitle the 
petitioner to relief,” treats it as a question of law, and ex- 
cludes the other from re-examination, treating it as a mat- 
ter of discretion merely. 

To this error we ascribe the doubt of his Honor as to 
whether an appeal could be granted from an order refusing 
to allow alimony. His attention was not called to the case 
of Taylor v. Taylor, 1 Jon. 528, where it is expressly de- 
cided that the petitioner may appeal under the provision of 
the statutes upon the subject of “appeals.” It is true that 
decision was made upon the act of 1852, c. 53; but it is ap- 
aprent that the act before us is in this respect the same. 

It was contended on the argument that, supposing his 
Honor had a right to allow the petitioner to appeal, he had 
no power to do so without requiring security; and much 
stress was laid on the fact that the 16th sec. of the Rev. 
Code, c. 39, in giving an appeal trom the final judgment, has 
an express provision that the court may grant the appeal 
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without security, whereas the 15th section has no such pro- 
vision. 

The explanation is, that in reference to appeals from in- 
terlocutory judgments and decrees, such a provision had 
been already made by c. 4, s. 23, which allows appeals 
“upon such terms as shall appear to the court just and equi- 
table.” 

It was then insisted that it appears by the petition that 
the question of marriage or no marriage is the main issue 
between the parties, and that alimony cannot be allowed 
until that matter is disposed of: for this Shelford on Divorce, 
33 Law Lib. par. (587,) 347, was cited; such no doubt is the 
rule in England, but as is said, Wilson v. Wilson, 2 Dev. & 
Bat. 377, “The jurisdiction of the Superior Courts being 
given by statute, the power of the court must be collected 
either from express enactments or froin the general scupe of 
these statutes, and no power can be derived by inference or 
from any analogy furnished by a coincidence of the provi- 
sions of the statutes with the practice of the Ecclesiastical 
Courts in England.” Our statute is general—includes all 
petitions for divorce and alimony—makes no provision for 
disposing of the question of marriage or no marriage as a 
preliminary one—and puts the right to be allowed alimony 
pendente lite upon the sufficiency of the matter set forth in the 
petition; proceeding upon the idea that it is better when a 
woman makes oath under the penalty affixed to perjury to 
the fact of marriage, to take it to be true tor the purpose of 
allowing alimony pendente lite, even although it may turn 
out to be false and the man may have but little chance to 
get back what he ought not to have been compelled to pay, 
rather than subject a wife to the danger of starvation, if a 
brutal husband makes oath denying the fact of marriage, 
which may turn out to be false. 

But the question is not presented by this case. The peti- 
tion makes a distinct allegation of the marriage, and puts 
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the gravamen on the allegation that the defendant has repu. 
diated the petitioner, and is not only living in adultery with 
another woman but has gone so far as to marry her, and 
live openly with her as his wife in the city of Wilmington, 
and that, (with a view of putting away the petitioner and 
getting rid of her as his wife, after living with her in New 
York, Baltimore and Wilmington openly as such, and re- 
cognizing her and their infant child in the relation of hus. 
band and father for several years,) he acted towards her ina 
brutal and harsh manner, and actually committed upon her 
a dangerous assault with a knife, so that she had to seek 
protection of her person and life by taking out a peace-war- 
rant against him, until she was driven to desperation, and 
was forced to agree to accept of an allowance of $10 a 
month and take their child and go back to the city of New 
York, sometime after which he married Miss Catherine 
Joiner, and is openly living with her as his wife! 

For the purpose of this motion for alimony pendente lite, 
we are confined to the allegations of the petition, and we 
are to take them as true; so there is no issue as to the fact 
of marriage or no marriage, and “the matter set forth is not 
only sufficient to entitle the petitioner to a decree for ali- 
mony,” but the case discovers a degree of hardened villainy 
seldom met with in the annals of crime. 

When the defendant has an opportunity of being heard, 
we presume he will deny the tact of marriage; and the trial 
will decide either that the petitioner has committed perjury 
in regard to matters about which it will be easy to convict 
her, or else that she is an injured and persecuted woman. 

It was further insisted that the delay for seven years after 
the defendant married Catherine Joiner and lived with her 
openly as his wife, is a bar to this application, in the absence 
of any allegations to account for it; and Whittington v. Whit- 
tington, 2 Dev. & Bat. 68, is relied on. In that case it is held 
that a delay for any length of time after the six months re- 
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quired by the statute, ought to be accounted for, and suit, 
especially on the part of the husband, although no time is 
fixed as a precise bar, should be brought within so short a 
time as to show that he is acting on the wrong itself, and 
not merely because he desires a divorce for some ulterior 
purpose ; and that long delay unaccounted for is evidence of 
connivance, and shows that the complaint is not made “in 
sincerity and truth for the causes set forth in the petition.” 

The draftsman of this petition seems not to have been 
aware of the necessity ot accounting for the delay, so as to 
rebut the presumption of connivance; but we think the pe- 
tition, although in a very disconnected and inartificial man- 
ner, discloses facts which are so far sufficient to account for 
the delay as to rebut the presumption of connivance. After 
the petitioner went back to New York, she could not claim 
this State as the place of her residence, and, in order to 
maintain a petition for a divorce, it was necéssary for her to 
come back and live here three years: Schonwald v. Schonwald, 
2 Jon. Eq. 367. 

This petition is filed in 1857, and sets out that the defend- 
ant commenced living in adultery with Catherine Joiner 
seven years before that date; so her residence in New York 
accounts for three years of the time, and the statute re- 
quired a delay of six months, which makes half ot the time, 
supposing that she came on here to live soon after she heard 
of her husband’s second marriage; but besides she sues in 
forma pauperis, and swears that she has no means of support 
for herself and child, and the court is obliged to take notice of 
the fact that it is very difficult for one so poor to institute 
and carry on a proceeding of this kind without great delay. 
Witness this case! commenced in 1857; the order set- 
ting it for hearing set aside in 1867; and the interlocutory 
decree refusing to allow alimony, sent to this,court by leave 
of the judge to appeal without security, and then note the 
difference between a husband and a wife! What motive had 
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she to connive at her husband's unfaithfulness? The delay 
must have been on account of her inability to sue. 

There is error; decretal order reversed; and ordered that 
the petitioner be allowed alimony pendente lite of such rea- 
sonable amount as may in the discretion of the court below 
seem just, under all the circumstances of the case. 

This will be certified. 


Per Curiam. Order accordingly. 








JUDSON KILPATRICK and others », WILLIAM H. HARRIS. 


Where a bill was filed by the purchasers for a specific performance of a 
contract to sell land, which suggested that the bargainor could not make 
a good title, and prayed that until such was made the bargainor should 
be enjoined from enforcing a judgment obtained by him for the purchase 
money; and thereupon the defendant by answer tendered a deed which 
was filed therewith and was alleged to convey a good title; Held that the 
course of the court was not either to dissolve the injunction or to con- 
tinue it to the hearing, but to continue it until a report should come in 
from the Master upon a reference to him as to the sufficiency of the title 
so tendered. 

(Gentry v. Hamilton, 1 Ire Eq. 376, cited and approved.) 


Morrow to dissolve an injunction, heard before Fowle, J., 
at Spring Term, 1867, of the Court of Equity for New Han. 
OVER. 

The complainants set forth that the defendant had ob- 
tained and was enforcing against them a judgment at law 
upon a bond given for part of the purchase money of a 
tract of land which he had covenanted to convey to them 
“in a few days, at most within a reasonable time;” that 
they had demanded title to be made, and the defendant 
upon one pretext or another had refused to comply with 
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his contract; that they were informed and believed that he 
could not make an indefeasible title, and thereupon prayed 
for a specific performance and in the meantime for an in- 
junction, and for other relief. 

Upon this they had obtained at chambers a preliminary 
injunction. 

The defendant, after giving some account of his reasons 
for not complying before, tendered to the complainants a 
deed for the land bargained to them, averring that he had 
good and indefeasible title thereto. The deed was filed with 
the answer. Upon the coming in of this answer, his Honor, 
upon motion, ordered the injunction to be dissolved, and the 
complainants appealed. 


Strange, for the appellants. 
. Brugg, contra. 


Barrie, J. The main allegation upon which the plaintiffs 
base their claim for injunctive relief is, that the defendant 
had not made and is not able to make to them a good 
title for the real estate mentioned in the bill. This allega- 
tion as to the ability to make a good title, is positively de- 
nied by the answer, and the defendant therein sets forth an 
abstract of his title, avers it to be a good and indefeasible 
one, and tenders what he says is a sufficient deed, to be de- 
livered upon the payment of the purchase money. His 
Honor in the court below, deeming this a positive and une- 
quivocal denial of the ground of the plaintiff's equity, on 
motion of the defendant’s counsel, dissolved the injunction 
which had been granted upon the filing of the bill. In this 
we think his Honor erred, for that he ought to have contin- 
ued the injunction, not until the hearing but until there 
could be a reference to the Master and a report from him as 
to the sufficiency of the defendant's title. That such is the 
the English practice is shown by Adams’ Equity, p, 84. 
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A similar practice prevails in this State, as appears from 
the case of Gentry v. Hamilton, 3 Ire. Eq. 376, in which 
the court says: “It is a general rule ina suit for spe 
cific performance in which the single question is whether 
the vendor can make a good title, that the court at the 
present day directs a reference to the Master to inquire 
into the title, and this even without the consent of the other 
party. Brook v. Clarke, 1 Swan. 551; Shelton’s case, 1 
Ves. & B. 519. Atkinson, on ‘Title’ 226, says that either — 
party to the suit is, as a matter of right, entitled to have a 
reference upon the title.” 

The interlocutory order dissolving the injunction must be 
reversed, and the cause remanded for further proceedings in 
the court below. 


Perr Curiam. Order accordingly. 








JAMES J. PRICE v. T. H. GASKINS, Ex’r of D. R. WHITFORD. 


Where an answer admitted that a deed for land, absolute upon its face, 
had been made as charged in the bill upon a parol trust that it should 
be a security for the payment of a sum of money, but relied upon the lapse 
of ten years since its execution asa defencé against an enforcement of 
such contract, held that, as the cou.plainant had all the while been in pos- 
session of the land, the defence was not valid. 

(Observations upon the burden of proof, and upon the presumptions and 
facts of the case.) 


Bu {praying for a reconveyance of land and for other re 
lief, filed to Spring Term, 1866, of the Court of Equity for 
Craven, and set for hearing upon bill, answer and proofs, at 
Spring Term, 1867, and transferred to this Court. 

The bill stated that in 1854 the complainant had purchas- 

















—— —-_ a! 





—e 





JUNE TERM, 1867. 225 





Price v. Gaskins. 





ed of one Reel a tract of land, (describing it) and given a 
bond with one Solomons and the defendant's testator] as 
sureties, and received a deed; that afterwards Whitford took 
up the note, and it was agreed that complainant should con- 
vey the land to him as security for the price, but that, owing 
to his being an ignorant man, the deed was made an abso- 
lute one. After setting forth that the complainant had been 
in possession of the land ever since the conveyance from 
Reel, and stating some negotiations with Whitford which 
are not important to the understanding of the opinion, the 
bill set forth a tender of the money due to Whitford, and 
his refusal to receive it. , 

The answer admitted that the deed was intended as a se- 
curity for the money paid by Whitford to Reel, but insisted 
that the lapse of time was a bar to the claim, and besides 
that there had been an express abandonment of the claim 
by the complainant. 

Some evidence was taken by both parties, but it is not 
necessary to set it forth. 


Hanghton, for the complainant. 
No counsel contra. 


Pearson, C. J. The bill is filed to have a deed for land 
absolute on its face declared to be only a security for the 
payment of money, on the allegation of a parol agreement 
to that effect. The agreement is admitted by the defendant, 
and he puts his refusal to reconvey, upon payment of the 
principal and interest on two grounds: 

1. That the matter has stood over for more than ten years, 
which raises a presumption that the plaintiff had abandoned 
his equity. This ground is fully met by the fact that the 
plaintiff has during all that time continued in possession 
of the land; so there is nothing for the presumption to act 
on, and if there was any presumption it would be the other 
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way. Abandonment of an equity can only be presumed 
when the party holding the legal title has been in possession, 

2. The defendant further insists that there has been an 
express abandonment, for that the plaintiff, finding he was 
not able to pay the money, agreed that he would give up his 
equity, and the evidence of the debt was therefore cancelled 
by consent of the parties. The onus of proving this express 
abandonment is upon the defendant; and, after a careful ex. 
amination of the evidence in the cause, the court declares 
that the defendant has not proved the allegation. 

It is not deemed necessary to go into a discussion of the 
evidence. We will merely observe that it would require 
very strong evidence to bring us to the conclusion that, af- 
ter being in possession for so many years, the plaintiff, no 
compulsory process having been taken out against him, such 
as an action of ejectment or suit for the debt, had agreed in 
1865 to surrender his right of redemption without any stip- 
ulation as to his being allowed to remain in possession du- 
ring the rest of his life time, he being then old and infirm, 
simply because he was not able then to pay the debt and 
felt that he ought either to pay it or give up his right to the 
land; especially as the land is worth more than the debt and 
accumulated interest, as we infer from the eagerness of the 
defendant to hold on to it. 

The Master will report the amount due for principal and 
interest up to the time of the tender in November, 1865; 
and there will be a decree that, upon that amount being 
paid into office for the use of the defendant, he execute 4 
deed to the plaintiff, the deed to be approved of by the 
Master. The plaintiff is allowed his costs. 


Per Curiam. Order accordingly. 
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MARY 8S. WHITAKER v. LEWIS T. BOND, 


Where a complainant can obtain the money desired under a bill already 
filed by him, it is improper to commence another suit therefor. 

(Application of the rule, that except in a few cases an injunction can be 
issued only as auxiliary to some primary equity.) 

(Stockton v. Briggs, 5 Jon. Eq. 309, Schofield v. Van Bokkelen, ib, 342, McRae v. 
Atlantic R. R., 1b. 395, Rogers v. Holt, ante 108, cited and approved.) 


Morton to dissolye an injunction, heard before Shipp, J., 
at Spring Term, 1867, of the Court of. Equity for Berri. 

The bill alleged that the defendant as trustee had exposed 
to public sale a tract of land, and that the complainant be- 
came the last and highest bidder therefor; that the defend- 
ant refused to execute a conveyance, and the complainant 
had theretofore filed a bill for specific performance, which 
was still pending; that since the filing of such bill, the de- 
defendant had commenced an action of ejectment against 
her, and threatened to turn her out, &c., &e. 

Under this she had obtained a preliminary injunction, 
which upon the coming in of the answer, the defendant 
moved to dissolve. The court refused to dissolve, and the 
defendant appealed. 


Winston, for the appellant. 


Gilliam, contra. 


Barrie, J. It has been repeatedly said by this court that 
except in a few cases, such as to stay waste or to prevent 
irreparable injury, an injunction can be issued only as aux- 
iliary to some primary equity. Stockton v. Briggs, 5 Jon. 
Eq. 309; Schofield v. Van Bokkelen, ib. 342; McRae v. Atlantic 
& N.C. R. R. Co., ib. 395. In the present case the bill 
states indeed a primary equity, but does not seek to set it 
up, for the reason that another bill had been filed, and was 
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still pending, for the purpose of effectuating that object. In 
that suit the plaintiff might have obtained an order for 
staying the action of ejectment at law until the hearing, go 
that there was no necessity whatever for the present pro. 
ceeding. The defendant ought not to be harassed by two 
suits, when the plaintiff might have obtained all the relief 
to which she was entitled in one. It must be declared, 
therefore, that the present bill was improperly filed, and the 
injunction improvidently granted. See Rogers v. Holt, 
ante 108. 

The interlocutory order overruling the motion to dissolve 
the injunction must be reversed with costs, and the cause 
remanded for further proceedings in the court below. 


Per Curiam. Order accordingly. 
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HOOK, SKINNER & CO. », THOMAS R. FENTRESS and others. 


One effect of the doing away with execution by ca. sa. is to originate a ju- 
risdiction in equity to compel the application of legal choses in action to 
the satisfaction of debts. As preliminary to its exercise in any case the 
court will require: 1st, That the debt shall be established by a judgment 
at law, and 2nd, That the want of property subject to fi. fa. shall be 
shown by a return of nulla bona, or by other sufficient proof. 

Whether in exercising this jurisdiction other creditors will be allowed to 
come in and make themselves parties, and take a share of the fund, guere. 

A vendor of land who retains the title and allows the vendee to go into 
possession, may at any time take possession, or on notice given may 
require those in possession to pay the rents to.him, to be applied to keep 
down the interest and, if any surplus, to the discharge of the principal. 

Where the tenant of one who claimed under a bond for title from A, had, 
by virtue of a sub-lease, become entitled to certain rents which he had 
promised to transfer to the obligee in the bond, in order to be by him 
applied in discharging the debt still owing to A for the purchase money, 
Held that a bill filed after such promise had been made, would not enable 
A to intercept these rents and appropriate them to a debt owing by the 
tenant to himself. 


But filed in 1865, before Fowle, Provisional Judge, under 
an Ordinance of the Convention of that year, and at Spring 
Term, 1866, transferred to the Court of Equity for Waxe. 
Judgment pro confesso had previously been taken against 
the defendants Randall and Bowen. 

At Fall Term, 1866, the cause was set for hearing upon 
the bill the answer of Fentress and the proofs, and trans- 
ferred to the Supreme Court by consent. 

The facts were that the complainants had sold a valuable 
house and lot in Raleigh to one Robson, a resident of Mis- 
sissippi, and had given him a bond for title, a considerable 
part of the purchase money being unpaid; Robson had 
purchased for the benefit of the wife and family of the de- 
fendant Fentress, who was insolvent, and the Fentress fam- 
ily resided in it; also that Robson was willing at the time 
of his purchase that Mrs. Fentress, if she chose, might 
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be substituted to the advantages of his bargain; in 1865 
Fentress leased a portion of the house to Randall and 
Bowen the other defendants, and at the time when this jj] 
was filed they owed several hundred dollars for rent; this 
rent by contract was made payable to Fentress, but he tes. 
tified that he had always considered himself as acting for 
Robson in that matter; and it was shown that afterwards, 
and before the bill had been filed, an authorized agent of 
Robson's had called upon him and demanded that the rents 
when paid should be turned over to him to be applied 
towards the purchase money, and that he had promised that 
they should be; to the same effect was a correspondence 
by letter between Robson and Fentress, which also occurred 
before the bill was filed. 


Haywood, for the complainants. 


1. The allegation that a fi. fa. had been taken out and 
returned nulla bona, is not indispensable in a bill filed to sub- 
ject equitable property toa judgment at law. Other alle. 
gations are equivalent. Tabb v. Williams, 4 Jon. Eq. 352; 
Rountree v. McKay, 6 Jon. Eq. 87. 

2. When this bill was filed (Dec. 28, 1865,) there was no 
remedy by ca. sa. against the defendant. Act ot Sept. 11th, 
1861, s. 8. 

3. Therefore by this bill a legal chose in action may be sub- 
jected to the judgment of the complainant, even though 
dormant. Brown v. Long, 2 D. & B. Eq. 138; Brown v. 
Long, 1 Ive. Eq. 190; Hough v. Cress, 4 Jon. Eq. 295. 

4. A bare delivery of choses in action not negotiable, by 
a debtor to the agent of his creditor, will not in equity pre- 
vail over the lien obtained by filing a bill to subject them 
to a judgment at law. To make such transfer available 
there must be a distinct appropriation and delivery over ot 
such choses for the benefit of the preferred creditor. Thig- | 
pen v. Horne, 1 Ire. Eq. 20; 1 Pars. Cont, 228. 
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5. The notification by Robsgn to pay the rents to him 
would have served his purpose in a case of legal mortgage, 
but the numerous decisions as to the rights of a mortgagee 
in this respect are rules of law only, whilst in equity the 
mortgagor is regarded as the owner of the land, and under 
ordinary circumstances entitled to the rents and profits: 

(a.) If the mortgagee has actually received these, equity 
will not take them away, but will compel him to apply them 
to the debt, for the benefit of the mortgagor. 

(b.) If the mortgagor has received them, the mortgagee 
is never entitled in equity, to a retrospective account of rents 
and profits. Higgins v. York Building Co., 2 Atk. 107; Cole- 
man v. Duke of St. Albans, 3 Ves. 25; Drummond v. Duke of 
St. Albans, 5 Ves. 433. 

(c.) If by any means the rents have come into the hands 
of a third person, (as an assignee in bankruptcy, the court, 
or its officers,) equity will not give them to the mortgagee 
in preference to the mortgagor. Ezxparte Wilson, 2 Ves. & 
Bea. 252; Gresley v. Adderly, 1 Swan. 579; Thomas-v. Brig- 
stocke, 4 Russ. (3 Cond. Ch.) 64; Powell Mort. 231-2. 

(d.) Here the rents have in effect been paid into court by 
Randall & Bowen, and the complainants by the lien of their 
equitable 7. fa. are substituted to Fentress’ right to the 
rents. 

4. Note also that this is a case of contest as to the rents 
between an equitable mortgagor and equitable mortgagee. ‘The 
thing mortgaged is an equity of redemption, and a notice to 
the tenants from such a{mortgagee to pay the rents to him 
does not entitle him to them. Miller’s Law of Eq. Mort. p. 
66, (Law Lib. 47.) 


Moore, for the defendant Fentress. 

1. Supposing Fentress to be the real creditor as regards 
the contract for rent, the complainants are without remedy, 
either in equity (Smitherman v. Allen, 6 Jon. Eq. 17) or at 
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law as the writ of ca. sa. had been done away with. Courts 
of Equity are not invested with the power of subjecting 
equitable interests for debts, merely because courts of law 
cannot. Besides, the judgment here was dormant. 

2. Mrs. Fentress had no estate. Mr. Robson’s promise 
gave her none. There was not the requisite distinctness in 
the trusts. Abernathy v. Hoke, 2 Ire. Eq. 157; Fouke y, 
Slaughter, 1 A. K. Marsh. 56; or any consideration, Thomp- 
son Vv. Branch, Meigs 390. 

3. If she had any estate, then by the principles of Rey, 
Code, c. 56, Fentress had none; and no power to lease, ex. 
cept as her agent. 

4. If as between Robson and Fentress and wife, the for. 
mer had an absolute estate, then Fentress was in possession 
by sufferance, and could make no valid lease, unless as Rob- 
son’s agent, and for his benefit. 

5. If as between them, Mrs. F. had an equitable claim to 
redeem, then Robson held for her sole use, subject to be re- 
imbursed for his advances, i. e., she was mortgagor as re 
gards him. In such case the rent is payable, after a demand, 
tothe mortgagee. Moss v. Gallimore, 1 Doug. 279; Coote on 
Mort. 69, Law Lib. 339; Trent v. Hunt, 22 Eng. L. & E 
546; Pope v. Garbett, 17 Com. Law 368; Johnson v. Jones, 36 
Com. Law 292; Doe v. Benton, 39 ib. 101; Woodf. L. & T. 
82, s. 16. 

6. As between Hook, Skinner & Co. and Robson, the latter 
is mortgagor and the former are mortgagees, therefore what- 
ever profits from the house are diverted by the former from 
the pockets of the latter, must go as a credit on the mort- 
gage debt. 


Pearson, C.J. We agree to the proposition assumed by 
Mr. Haywood, that the effect of the act of the Legislature 
which takes from creditors the right to have execution by 
writ of capias ad satisfaciendum, is to originate a jurisdiction 
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in equity by which debtors will be compelled to apply legal 
choses in action to the discharge of their debts. This juris- 
diction rests on the ground that there would “ otherwise be 
a failure of justice.” Wherever there is a right there is a 
remedy, and if a party be “remediless at law,” it is the pro- 
vince of courts of equity to give relief. Two things are 
necessary to induce the court to take jurisdiction. The fact 
of indebtedness must be established by a judgment at law; 
for that is a pure legal question. The fact that the debtor 
has no property which can be reached by the writ of fieri 
facias must be established by the return of nulla bona, or, 
under special circumstances, by some other sufficient proof. 
(See the authorities cited on the argument.) Whether in the 
exercise of this jurisdiction the court, on the maxim “ equal- 
ity is equity,” will allow other creditors to be made parties, 
and come in for a distribution of the fund, is a question 
well worthy of consideration. 

We also agree to the proposition assumed by Mr. Moore, 
that a vendor of land, who has let the purchaser into pos- 
session and retains the legal title as a security for the pay- 
ment of the purchase money, occupies the relation of a mort- 
gagee when the mortgagor is in possession, and has the right 
to take possession at any time and go into the pernancy of 
the profits, and may, on notice given, require the tenants to 
pay the rent to him to be applied to keep down the interest, 
and any surplus to the discharge of principal. (See the au- 
thorities cited on the argument.) Whether there is a dis- 
tinction in cases of imperfect mortgage: that is, the mort- 
gage of an equitable estate, or a sale by a vendor who has 
not obtained the legal title, is a question not presented by 
this case, even supposing that Robson is under obligations 
to allow Mrs. Fentress to have the property on payment of 
the purchase money with interest. And upon this we are 
not at liberty to intimate an opinion; for we put our decis- 


ion on the ground that Fentress, in renting the property, 
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either acted as the agent of Robson, or, if acting then for 
himself and intending to put the rents to his own use, that 
his subsequent letters to Robson and his admissions and as. 
surances to the agent of Robson, before the plaintiffs filed 
their bill, had the effect of an equitable assignment of the 
rents and an appropriation of them to the liquidation of the 
balance of purchase money due by Robson to the plaintiffs, 
and consequently that they have no right to intercept the 
fund and apply it to another debt owing by Fentress to 
them, as is the object of this bill. 


Per Curiam. Bill dismissed with costs. 





ROBERT J. EMERSON and others » WILLIAM P. MALLETT. 


A payment in Confederate treasury notes to a Clerk and Master, in De- 
cember, 1863, of the amount of a bond given upon a sale of land for 
partition, does not discharge the bond; but the obligor is entitled toa 
credit for the value of the notes at the time of payment, and the Clerk 
and Master is chargeable with such value. 

An officer with authority to collect, and without instructions to the con- 
trary, might, before the year 1863, properly receive confederate notes in 
payment of debts contracted before the war. No rule can be laid down 
with reference to the collection of such debts during that year, but after 
1863, he was not justiflable in receiving Confederate notes. 

(Atkin v. Mooney, Phil. Law 31, and Phillips v. Tooker, ante p. 193, cited and ap- 
proved.) 


Rute upon the defendant, as purchaser of a tract of land 
sold under a decree of the Court of Equity, tried before 
Warren, J., at Spring Term, 1867, of the Court of Equity 
for ORANGE. 
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The facts as reported to the court by the Clerk and Mas- 
ter, were as follows: 

The complainants, as heirs at law of Isaac Hudson, filed 
an ex parte petition at Fall Term, 1859, of the Court of Equity, 
for the sale of a mill and tract of land near Chapel Hill, be- 
longing to the estate,of the intestate. A sale was ordered 
at that term, and at Spring Term, 1860, it was reported that 
the defendant and one Walker had become the purchasers 
at the price of $2,430, and given bond with good security, 
payable at twelve months, for the purchase money. The 
sale was confirmed, and at Spring Term, 1861, the entry 
“Order to collect, &c.,” was made upon the docket. The 
order was repeated at Fall Term. On the 2d day of March, 
1861, the defendant paid to A. J. McDade, administrator of 
Isaac Hudson, and one of the petitioners (in right of his wife) 
$125, as part of the purchase money, and filed the receipt 
for the amount with the Clerk and Master. On the 26th 
December, 1863, the defendant paid into office $2,752.24, the 
balance of principal and interest of the bond, in Confede- 
rate treasury notes. The Clerk and Master accepted these 
notes, surrendered the bond, and executed a deed to the de- 
fendant, Walker having assigned his interest to him. The 
petitioners were not informed of the payment until after the 
transaction, and they refused to receive the Confederate 
notes when so informed. ' 

The defendant was notified in February, 1867, that at the 
approaching term a rule would be moved requiring him to 
show cause why the proceedings in regard to the alleged 
payment and the execution of the deed should not be set 
aside, and an order made for the payment of the price of the 
land by the defendant and his sureties. 

It was declared by the court that the payment of the Con- 
federate treasury notes was no payment, and that the deed 
was executed without lawful authority; and a decree was 
rendered that the defendant should, under penalty of a con- 
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tempt, pay into court on or before the first day of next term, 
the balance of the purchase money, after allowing the credit 
of $125 paid to McDade, and deposit in the office the deed 
from the Clerk and Master, by the Ist day of May, 1867, as 
a security for the payment. 

The defendant appealed. 


Moore and Battle, for the a;pellant. 


Graham, contra. 


Reape, J. In Atkin v. Mooney, Phil. Law 31, it was said that 
collecting officer was authorized to receive, without instruc- 
tions to the contrary, whatever was current in the payment 
of such debts as he had to collect; but that there wasa 
limit to his discretion, and that he would not be authorized to 
receive funds so depreciated as that it would amount to no- 
tice, that they would not be received. And that case, which 
was a certiorari at law, was ordered to be put upon the trial 
docket, in order that it might be ascertained whether the 
fund received by the officer was, at the time of its reception, 
(Agust, 1863,) current with prudent business men in the 
payment of such debts as he had to collect. Whether an 
officer was justified in receiving Confederate treasury notes, 
must depend upon the circumstances of each particular case, 
and no inflexible rule can be laid down. Probably it may 
aid investigation to say that, as a general rule, an officer 
might have received them up to 1863, and ought not to have 
received them after 1863, upon ante-war debts; and that 
1863 is debatable ground. Where an officer received them 
when he ought not, they were a payment of the debt to the 
amount of their value only. The remainder of the debt is 
unpaid, and the officer is liable for their value at the time 
they were received, 

If, in this case, the Clerk and Master of Orange county 
ought not to have received the money in December, 1863, 
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then he will be chargeable with the value of.the treasury 
notes at that time, and the bond given for the land will be 
satisfied to that amount, and the remainder will still be due. 
The payment of $125 to one of the plaintiffs will also be 
allowed. 

So much of the decretal order appealed from as declares 
the payment made to the Clerk and Master in Confederate 
treasury notes on the 26th December, 1863, void, and no 
payment at all, is erroneous. It was a payment to the 
amount of the value of the Confederate treasury notes at 
that time; (Phillips v. Hooker, at this term). What that 
value was, ought to be ascertained by reference to a com- 
missioner, with instructions to report special matters at the 
instance of either party. And, as the Clerk and Master of 
Orange county is interested, he ought to have notice. 

There is error in the order appealed from to the extent 
dechared. 

This will be certified to the court below, to the end, &c. 


Per Curiam. Decree accordingly. 
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A. H. BOYD and others v. WILLIAM J. MURRAY and others, 


Where a sheriff, under a ven. ex. having relation prior to a certain deed in 
trust, sold land which had been conveyed in such deed to secure creditors, 
and upon being indemnified allowed the trustee to retain the surplus be- 
yond what the process in his hands called for; and before the return day 
other like writs, having similar relations, were placed in his hands upon 
which he returned, ‘‘ To hand too late to sell;” Held that the creditors 
under the later writs had a right to join in a bill to subject such surplus 
to the satisfaction of their debts. 

Also, that the sheriff, having made such a return, could not be compelled by 
a rule to bring in the money. 

The 5th section of the Ordinance of the Convention of 1866 (Stay Law) 
does not affect writs of ven. ex. 

(Bunting v. Ricks, 2 Dev. & Bat. Eq. 1380, Dawson v. Shepherd, 4 Dev. 497, 
Oxley v. Mizle, 3 Mur. 250, Mardre v. Felton, 1 Phil. 327, cited and approv- 
ed; Smith v. Spencer, 3 Ire, 256, cited and discussed.) 


Br seeking to subject a fund, filed to Spring Term, 
1867, of the Court of Equity of Atamance, and at that term 
set for hearing upon bill and answer and transmitted to this 
court by consent. 

The bill alleged that one Harden had obtained judgment 
in 1861 against one Watson, and that execution was there- 
upon issued and immediately levied upon a certain tract of 
land belonging to said Watson and returned to the next 
term of the court; that no other process was taken out until 
1866, when a ven. ex. was placed in the hands of the defend- 
ant Murray as sheriff of Alamance, and that he sold the land 
thereunder to the trustee for the price of $5,000; that before 
such process had been placed in his hands Watson had con- 
veyed the land in trust to secure certain creditors, who, 
with the trustee, were the other defendants, and also the 
said Murray, and that he took from the trustee and those 
secured (other than himself) a bond of indemnity and there- 
upon himself advanced the money due to Harden under the 
process, and suffered the trustee to retain all the purchase 
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money; also that at various terms of the court in 1859, 1860 
and 1861 the complainants had severally recovered judg- 
ments (in all for nearly $3,000) against said Watson, and 
that immediately thereafter executions had been levied upon 
the same land; that nothing further was done until after 
the above sale by the sheriff and before the return day of 
the process under which he had sold, when writs of ven. ex. 
upon each of those levies were placed in his hand, and that 
he returned them “To hand too late to sell.” The bill 
charged that the defendants had combined to defeat the com- 
plainants of their rights, and asked for an account of the 
surplus which was in the hands of the trustee, and for gen- 
eral relief. 

The joint answer of the defendants admitted in general 
the facts stated in the bill, alleging however that before any 
process in favor of the complainants had been placed in 
Murray’s hands, a deed had been made by him to the trustee 
as purchaser under the process ot Harden, ard the surplus 
money accounted for to him; that the trustee on procuring 
the sheriff's deed had resold; that the purchase money was 
not yet due, and that he submitted to hold it under the di- 
rections of the court. 


Phillips & Battle, for the complainants. 

The doubt suggested in Smith v. Spencer, 3 Ire. 261, as to 
the effect of the language of the Rev. Statutes upon the doc- 
trines of that case disappears in considering what was the 
common law upon the subject of judgments in personal ac- 
tions, after a year anda day. 1 Comyn Ex. 4; 2 Tidd 1000. 

A ven. ex. is not an “execution” within the words of the 
Rev. Code, c. 31, s. 109. It is not spoken of as such in ele- 
mentary books enumerating writs of execution, (3 Bl. 414, 
2d Saund. Rep. 68, n. 1,) and it issues strictly upon a return 
and not upon a judgment. See Tidd’s Prac. Forms p. 273. 
Compare Samuel v. Zachary, 3 Dev. 377 (unargued), with 
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Taylor v. Doe, 13 How. 287, Doe v. Heath, 7 Blackf. 154, 
Bleecker v. Bond, 4 Wash. C. C. 6, Doe v. Rogers, 4 Ind. 117, 
2 Saund. Rep. 72 m. (n). 


Graham, for the defendants. 


Pearson, C. J. The defendant Murray, who sold the land 
as sheriff on the 19th November, 1866, made return on the 
several writs of venditioni exponas sued out by the plain- 
tiffs and which came to his hands on the 20th of November, 
1866, “To hand too late to sell,” and allowed the defendant 
Boyd, who purchased the land at the price of $5,000, after 
paying off the venditioni exponas under which it was sold, 
to retain the balance of the purchase money, to be applied 
to the discharge of certain debts set out in a deed of trust 
executed by Watson the debtor to defendant Boyd in July, 
1866, taking a bond of indemnity. The bill seeks to follow 
this fund and have it applied to the discharge of the debts 
due the plaintiffs respectively, for which the writs of vendi- 
tiont exponas had issued to complete levies made on writs of 
fiert facias in 1861, on the ground of the fraud and collusion 
between the sheriff and the other defendants in the misap- 
plication of the fund, the sheriff being one of the creditors 
secured in the deed of trust and taking indemnity. 

The defendants object, in the first place, that the plaintiffs 
have mistaken their remedy, which was by rule in a court 
of law to compel the sheriff to bring in the money. 

This remedy is cut off by the return of the sheriff, “To 
hand too late to sell,” which would be a full answer to the 
rule and drive the plaintiffs to their actions for a false return. 

It is settled that when an officer misapplies the fund, it 
may be followed in a court of equity and subjected to the 
discharge of the demands to which it was properly applica- 
ble. Bunting v. Ricks, 2 Dev. & Bat. Eq. 130. 

It is objected, in the second place, the judgments on 
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which the writs of venditioni exponas issued were dormant, 
and such writs ought not to have issued without notice to 
the defendant in the judgments. These writs were not 
yoid, and could only be avoided at the instance of the party 
against whom they issued; and the sheriff was bound to 
obey them. Dawson v. Shepard, 4 Dev. 497; Oxley v. Mizle, 
3 Mur. 250. It is held in Smith v. Spencer, 3 Ire. 256, that 
notice to the debtor is not necessary. We are not called 
upon in this case to say whether that decision will be fol- 
lowed or not; for this is no application of the debtor to set 
aside the writs; and, at all events, there is nothing to defeat 
the lien created by the levy, by which the land was taken 
in custodia legis and set apart for the satisfaction of the judg- 
ments. 

It is objected, in the third place, that under the ordi- 
nance of the Convention of 1866, 5th section, the writs of 
venditioni exponas were void and issued against law. That 
question is fully discussed (Mardre v. Felton) at this term; 
and it is held that the ordinance does not apply to writs of 
venditioni exponas, and is confined to the ordinary writs of 
execution when there has not been a levy. 

The plaintiffs are entitled to the relief prayed for. 


Per Curiam. Decree for the plaintiffs. 
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GEO. FOUST ». PETER SHOFFNER and DANIEL SHOFFNER 


One who has accepted a parol promise for the conveyance of land, 
upon being compelled at law to pay the notes given for the purchase 
money, waive his claim to specific performance, and compel a repayment 
of such money by the bargainors, who submit to perform the contract, 
(Albea v. Griffin, 2 Dev. & Bat. Eq. 9, cited and approved.) 


Bu for the repayment of money, filed to Fall Term, 1860, 


of the Court of Equity of Ranpotpn, and set for hearing 


upon bill, answer and proofs, at Spring ae 1867, and 
transmitted to this court. 

The bill alleged that the complainant had contracted with 

' the defendants verbally for a tract of land, and afterwards 

had been compelled by suit to pay the notes given for the 
purchase money; that he was advised that the contract was 
void, because it was not in writing, and that therefore he 
could not ask a Court of Equity to decree its specific per- 
formance; that owing to his poverty he had been unable to 
obtain an injunction against the judgment at law; and 
thereupon the bill prayed for re-payment of the money, and 
for specific relief. 

The joint answer admitted the agreement, and submitted 
to perform ‘it. 


No counsel for the complainant. 
Dick, for the defendants. 


Pearson, C. J. There can be no doubt when one gives 
his note as the price of a tract of land, and takes no bond 
for title, but relies upon the verbal promise of the vendor to 
make a deed, that if the vendor collects the note by judg- 
ment, and then refuses to make title, and takes advantage 
of the Statute of Frauds, a Court of Equity will not allow 
him to keep the money, but will compel him to refund, on 
the ground that the note was obtained by a fraudulent mis- 
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representation, and a false promise; and in such case, the 
purchaser may maintain a bill, and require the vendor either 
to comply with the confidence reposed in him and make 
title, or else refund the money. Albea v. Griffin, 2 Dev. & 
Bat. Eq. 9. 

The plaintiff in this case however, seeks to avoid the con- 
tract for the defendants, instead of waiting to see whether 
they will take advantage of the Statute of Frauds; and the 
defendants, by their answers, aver a willingness to execute 
title, and comply with their verbal. undertaking in respect 
to the land. This fully meets any equity on the part of the 
plaintiff. | 


Per Curiam. Bill dismissed. 








N. J. BARHAM and wife SUSAN L. BARHAM ve. R. H. GREGORY 
and THOS. H. MORROW, Ex’rs of DREWRY 8. MORROW. 


In a suit for a legacy to the sole and separate use of a Feme covert, the hus- 


band is not a proper party plaintiff. 

It being admitted in the answer of executors sued for a pecuniary legacy 
that there are assets sufficient to pay the complainant and the other pecu- 
niary legatees, the latter are not necessary parties. 

Where it is contended by the executors that a pecuniary legacy is payable 
in Confederate notes on hand at the death of the testator, the residuary 
legatees should be made parties in a bill by the pecuniary legatee seeking 
the payment of his legacy (at par) in the currency of the United States. 

Where a man of large estate, who died in 1864 without children, bequeathed 
to a sister-in-law a legacy of $1,000, Aeld that the legatee was entitled to 
payment in lawful currency of the United States; notwithstanding that 
he had on hand, at his death, Confederate notes sufficient in amount to 


pay that and the other pecuniary legacies. ~ 


™ Bu for an account and payment of a legacy, filed to Fall 
Term, 1866, of the Court of Equity for Granvitiz, and at 
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Spring Term, 1867, set tor hearing upon bill and answer, 
and transferred to this court. 

The bill states that Drewry S. Morrow, the testator of the 
defendants, died in January, 1864, seized and possessed of 
a large estate real and personal; that by his will, dated jp 
May, 1863, he bequeathed to the complainant, Susan L. Bar. 
ham, (who was his sister-in-law,) $1,000, “for her sole, sepa. 
rate and exclusive use, excluding the jus mariti of her pre. 
sent or any future husband,” and that the defendants, who 
qualified as executors at February Term, 1864, of the County 
Court of Granville, had received assets sufficient to pay the 
debts and legacies; and charges a refusal on the part of the 
defendants to pay the legacy to the complainant Susan. 

The will referred to, besides the Legacy to Susan L. Bar. 
ham, contains devises and bequests of a specific character, 
and also several other pecuniary legacies to relatives of the 
testator. The residue of his property is devised and be- 
queathed to a niece and certain nephews, among whom is 
the defendant Thomas H. Morrow. 

The answer admits the material allegations of the bill, 
but says that the testator, at his death, had on hand about 
$9,000 in Confederate currency, and that he designed the 
pecuniary legacies to be paid out of that money; that the 
complainant Susan, soon after the death of the testator, 
through her son and agent, signified a willingness to accept 
such money in payment of her legacy, and directed the 
same to be invested in other Confederate securities; and 
that some of the other pecuniary legatees have accepted 
such money. The defendants say further, that they have 
delivered over most of the property to the legatees to whom 
it was specifically given, because they supposed there was 
money enough on hand to pay all the pecuniary legacies. 
They insist that the legacy to the complainant Susan was 
payable in Confederate money, and that the complainants 
shall suffer the loss from its becoming worthless. The an- 
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swer admitted further that the defendants have bonds and 
notes on hand sufficient, if they could now be collected, to 
pay the claim of the complainants. 

The defendants insist that the residuary legatees ought 
to have been made parties. 


Graham and Edwards, for the complainants. 


_ The question, whether a specific pecuniary legatee is enti- 
tled to satisfaction in preference to the residuary legatees, 
cannot be affected by the fact that the will was made during 
a revolution, and the testator died before its close. Written 
instruments must be construed by their terms, and resort 
must not be had to matters in pais. When the testator 
speaks of $1,000 in the legacy to the complainant Susan, he 
means $1,000 in money, i. e., lawful money. 

It being admitted that the defendants have assets in hand, 
it is not necessary that the residuary legatees be made par- 
ties. Story Eq. Pl. 104. Residuary legatees never required 
to be parties to a suit by a creditor. Jb. 76, b and c and 
note, 148, 150; Cockburn v. Thompson, 16 Ves. 326. Nor need 
they be parties defendant in a suit by a specific pecuniary 
legatee. Story Eq. Pl. 263. Such legatees may sue for his 
own legacy only; he is not in pari jure with residuary leg- 
atees. Jb. 104, 136. 


Moore, for the defendants. 


This is the husband’s bill and cannot be sustained for the 
sole estate of his wife. 1 Dan. Ch. Pr. 142-3; Sto. Eq. PI. 
8.61; Grant v. Van Schoonhoven, 9 Paige 255; Hughes v. 
Evans, 1 Eng. Con. Ch. Cases 92. 

Confederate money was meant; such as the testator had 
on hand. He by many clauses gives his property by parts 
and parcels; first his lands, then his slaves, then his 
money, &c. 








246 IN THE SUPREME COURT. 





a 


Barham v. Gregory. 





i 


The court may look to the history of the times to agcer. 
tain the kind of currency meant. 

The unpaid pecuniary and the residuary legatees ought 
to be before the court. The former because it is not alleged 
or admitted that there is a sufficiency of assets to pay both 
them and plaintiffs; and the latter because they are inter. 
ested in the property sought to be charged. Vanhora y, 
Duckworth, 7 Ire. Eq. 261; Calv. (17 L. Lib.) 171; Sto, 
Eq. Pl. s. 89—104. 


Pearson, C. J. The bill seeks to recover a legacy given 
by the will of Drewry S. Morrow to the feme plaintiff, in 
these words: “I give and bequeath to my sister-in-lav, 
Susan L. Barham, for her sole, separate and exclusive use, 
excluding the jus mariti of her present or any future hus. 
band, the sum of one thousand dollars.’ 

On the argument three preliminary objections were made: 
Ist. The feme plaintiff must sue by next friend. This we 
think is well taken. As it now stands, the bill is that of the 
husband, and a decree will be no bar to another bill in the 
name of the wife by next friend, for the reason that the 
fund is secured to the separate use of the wife, and the hus 
band is not at liberty to sue for and recover it as an ordinary 
legacy. 2d. The other pecuniary legatees are necessary 
parties, as the bill asks for an account of the estate. The 
other pecuniary legatees standing on the same footing ought 
to have been made parties, so as to bind them by the ac- 
count, and subject them to a rateable abatement in the event 
of a deficiency of assets to pay all; but this objection is 
obviated by the admission of the answer, that the executors 
have an ample fund provided they are allowed time to col- 
lect the notes due to the intestate. 3d. The residuary leg- 
atees are necessary parties ordinarily in a suit for a pecu- 
niary legacy. The residuary legatees are not necessary 
parties, but, under the peculiar circumstances of this case, 
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we think they should be parties, for they are the persons 
directly interested in the question raised by the bill and 
answer: that is, whether the pecuniary legacies should be 
paid off in Confederate treasury notes, leaving a rateable 
part for the residuary relatives; or should be paid in good 
money, leaving the Confederate treasury notes to fall into 
the residue? The executors have no interest in this question, 
but are stake-holders, and the parties interested are not be- 
fore the court. This objection is taken in the answer. Upon 
an intimation of this opinion by the court, the defendants 
consented that the bill should be amended so as to remove 
these objections, upon the payment of costs, as if the bill 
were dismissed, which terms were accepted and the case was 
then argued upon the main question. 

It was insisted by the plaintiff that “ one thousand dollars” 
means that amount in specie: i. e., United States money, a 
currency recognized by the government of the United States 
as the representative of money, and that, “so far as the 
court can see in this case, there has at no time been any 
other currency in this country than lawful money of the 
United States.” 

It was insisted for the defendants that, in putting a con- 
struction upon this will, which speaks in 1864, the time of 
the death of the testator, the court is bound to take notice 
of the fact that at that time Confederate treasury notes con- 
stituted the currency of the State of North Carolina, and 
must take the testator to mean one thousand dollars in Con- 
federate treasury notes. In aid of this construction the 
learned counsel relied upon these special facts: that is, the 
testator gives other pecuniary legacies amounting in all to 
$9,200; he had on hand at his death Confederate treasury 
notes to the amount of $8,800, and was indebted not ex- 
ceeding $100; and by another clause of his will he gives 
“all of my crop, stock, plantation tools, money and provis- 
ions on hand, and debts due me at my death, after paying 
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and satisfying the legacies and legatees hereinbefore mep. 
tioned, and all other property not hereinbefore mentioned, | 
give and bequeath to my nephews,” &c. 

These special facts do not aid in the construction one way 
or the other; for the obvious reply is, if he meant that the 
pecuniary legacies should be paid out of the Contederate 
treasury notes on hand, the amounts being nearly the same, 
why ‘charge expressly his crop, stock, plantation tools and 
debts due to him? So we havea general question of con. 
struction on the words “one thousand dollars,” used by a 
testator who died domiciled in this State in 1864. 

It is a well settled rule of law that pecuniary legacies are 
to be paid in the currency of the country where the testator 
had his domicile, in the absence of anything to show a dif. 
ferent meaning. Saunders v. Drake, 2 Atk. 404. The rule, 
nothing is a legal tender in payment of debts except gold 
and silver coin, does not apply to legacies. The courts are 
bound, in putting a construction upon wills and other in- 
struments, to take notice of the facts, as a part of public 
history, that in 1864 our State was at war with the govern- 
ment of the United States, and that the people of North 
Carolina, in their ordinary conversation and business trans- 
actions, spoke and acted as if the State had separated from 
the Union, and that we did in fact use other currency than 
the lawful money of the United States; and it is manifest 
that, in order to arrive at the true meaning of words, we 
must take into consideration all of the circumstances which 
surround the man at the time he uses the words. 

If therefore the testator had died in 1861 or 1862, at a 
time when Confederate treasury notes were recognized and 
used as the representative of money, and were received in 
the payment of debts contracted before the war by creditors, 
sheriffs and collecting agents, so as to constitute a currency 
for the country, although somewhat depreciated, we would 
hold that the legacy could be satisfied by the payment of an 
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amount equal to the value of one thousand dollars in Con- 
federate treasury notes at the time of his death. 

But by the aid of the same knowledge, (of the public his- 
tory of the times,) we know the fact that Confederate treas- 
ury notes had ceased to be a currency. No man would re- 
ceive them in payment of debts contracted before the war; 
a sheriff or other collecting officer was not at liberty to take 
them in payment, and if he did so and made an acquittance 
he was liable for the full amount, without notice on the part 
of his principal not to receive such paper. Atkins v. Mooney, 
1 Phil. 31. In short, Confederate paper had then ceased to 
be a currency, and was only used as a -substitute when arti- 
cles were rated at 10, 20 and 50 times their value in money. 
A country without a currency is an anomaly, but such was 
the fact. So we cannot entertain the idea for a moment 
that the testator, who was a man of very large estate and 
had no children, in giving these pecuniary legacies to his 
sister-in-law and other near relatives, meant to give them 
Confederate treasury notes, without supposing that he in- 
tended to mock them! 

The testator is careful to provide that this one thousand 
dollars, payable, as is said, in Confederate treasury notes, 
which would not buy more than ten barrels of flour, shall be 
“for her sole, separate and exclusive use, excluding the jus 
mariti of her present or any future husband.” This provis- 
ion is absurd, unless he meant that the legacy should be 
paid in good money. 

The court declares its opinion to be that the plaintiff Mrs, 
Barham is entitled to one thousand dollars in the currency 
of the United States. In consideration of the fact admitted 
by the answer, that the executors have paid over to the 
residuary legatees all of the stock, plantation tools, &c., re- 
taining only the notes due to the testator, upon which this 
legacy is charged, and which have been bearing interest, 
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we think the plaintiff is entitled to interest on her legacy, 
to begin one year from the death of the testator, for the 
residuary legatees have no right to expect to be gainers by 
the delay in paying the legacy. 

There will be a reference to the Master to inquire whether 
the defendants, the executors, have collected, or by reason. 
able diligence might have collected, of the notes due the 
testator an amount sufficient to pay the plaintiff's legacy 
with interest; and the cause will stand for further direc. 
tions. 


Per Curtam. Decree accordingly. 








ABIGAIL HOWZE v. WILLIAM W. GREEN and others. 


A complainant, even if permitted to sue im forma pauperis, is required to 
give bond upon obtaining an injunction. But if an injunction is issued 
and objection is not made for several years (in this case six), the defend- 
ant will be presumed to have waived the irregularity. 

Upon affidavit that the complainant in a bill praying an injunction against 
a writ of possession in Ejectment is committing waste, the court, at the in- 
stance of the defendant, will make an order in the cause staying the 
waste. 

(Wallace v. Corbitt, 4 Ire. 45, and Arrington v. Smith, Ibid 59, cited and ap- 
proved.) 


Motiox to dissolve an injunction, heard before Barnes, J., 
at Spring Term, 1867, of the Court of Equity for Frayxum. 
An injunction, according to the prayer of the bill, stay- 
ing proceedings in an action of ejectment, was granted by 
Saunders, J., in June, 1860. The complainant was permit- 
ted to sue in forma pauperis, and his Honor did not require 
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her to give bond to indemnify the defendant against loss by 
reason of the wrongful suing out of the injunction. 

The record shows no objection to the want of a bond at 
the return term, nor subsequently until Spring Term, 1867, 
when a motion to dissolve was made and the want of a bond 
assigned as a ground therefor. 

The motion was overruled and the defendant appealed. 


Davis, and Rogers & Batchelor, for the appellant. 


Moore, contra. 


Reape, J. We are of the opinion that the injunction 
ought not to have issued without bond. The statute pro- 
vides that no injunction shall issue except upon security. 
Rev. Code, c. 32,8. 14. And the statute allowing a suit in 
forma pauperis applies to costs, and does not embrace an in- 
junction. But the defendant may waive the irregularity. 
And the delay of the defendant for six years to move a dis- 
solution of the injunction authorized the court to infer a 
waiver on the part of the defendant. So an appeal bond is 
necessary in cases of appeal, but in Wallace v. Corbitt, 4 Ire. 
45, after a delay of three years to move to dismiss for want 
of a bond, the court presumed a waiver of the right; and 
in Arrington v. Smith, 4 Ire. 59, the same was presumed 
after a delay of two years. In the case before us the record 
shows that no motion was made until after six years. It 
was indeed stated at the bar that the motion was made at 
the coming in of the answer. The record, however, does 
not show it, and if it did it would not alter the case, because 
a waiver would be presumed from the delay to call up the 
motion. 

It was alleged as a reason for the motion that the plain- 
tiff was committing waste upon the land in controversy. 
That allegation, if supported by affidavits, would have been 
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a sufficient ground for an order in the cause to restrain the 
plaintiff from committing waste. 

We think that his Honor had a discretion to refuse the 
motion to dissolve under the circumstances. 

This opinion will be certified to the court below, to the 
end, &e. 


Per Curiam. There is no error, 








SAMUEL BOBBITT and others v. TIPPOO S. BROWNLOW and 
another. 


A bill had been filed by a creditor not secured in a deed-in-trust, to subject 
the surplus of the property so conveyed to the payment of his debt, and 
under an order in the cause the clerk had reported that such property was 
amply sufficient to pay all the debts, including that of the plaintiff; 
Held that a decree that the trustee should pay to the piaintif? his debt, was 
erroneous; and that the proper decree would have been that the trustee 
should sell enough of the property to satisfy the judgment. 

By Pearson, 0. J., arguendo, If the report had stated that the trustee had 
on hand eash ‘‘amply sufficient,” &c., a decree against the trustee indi- 
vidually would have been proper. 

Also, If the plaintiff had beon secured in the deed-in-trust the decree might 
have been correct. 


Bitt, to review a decree in this court, filed to January 
Term, 1867. 

The complainant alleged that the defendant Brownlow 
had filed a bill in the Court of Equity for Warren, at Spring 
Term, 1860, showing that he had been co-surety with T. I. 
Judkins for T. H. Christmas, and afterwards had been com- 
pelled to pay the whole debt, that Christmas was totally in- 
solvent, and Judkins had conveyed his property to the pre- 
sent complainant in trust to secure certain claims which 
were just, but were not large enough to exhaust the pro- 
perty conveyed, and thereupon prayed that such surplus 
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should be applied to the satisfaction of so much of that debt 
as was due from Judkins. The complainant also alleged 
that after answers had been filed and proofs taken, the suit 
was transferred to this court; that under an order the 
clerk, at December Term, 1864, reported that “the trustee, 
Samuel Bobbitt, admits that the property belonging to the 
trust fund is amply sufficient to pay all the debts including 
that of the plaintiff Brownlow,” and that thereupon a decree 
was made at that term ordering “that the defendant, 
Samuel Bobbitt, pay to the plaintiff, Tippoo S. Brownlow, 
the sum of $815.07,” &ce. . 

This decree was alleged to be erroneous, so far as it sub- 
jected the present complainant individually, and the prayer 
of the present bill was, that it might be reviewed, reversed, 
and set aside. 

To this bill the defendants demurred. 


Bragg and Eaton, for the complainants. 


The decree constituting Bobbitt personally a debtor to 
Brownlow is erroneous, as his only connexion with the latter 
was as an innocent holder of a fund to which he might re- 
sort for satisfaction. Bobbitt was 2 mere stake-holder, and 
is not charged with fraud or laches. The rule that decrees 
in equity act in personam is not true in this sense; but 
means no more than that this court originally compelled a 
compliance with its orders by acting on the persons of the 
parties (by notice, process of contempt, &c.,) instead of 
seizing upon property through the medium of writs directed 
to officers. Harr. Ch. 663~4, Adams 393-4. Decrees for 
money are made only where a party owes it in his own right, 
or as executor, or where the trust fund is in money, or per- 
haps in some cases of fraud. 

The decree here should have been, that the trustee sell 
the property, or deliver it to an officer of the court for sale 
by him, which decree would have been enforced against 
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Bobbitt in personam, if he had refused compliance Adams 
394. See Dozier v. Dozier, 1 Dev. & Bat. Eq. 96, and the 
decress in Mebane v. Mebane, (4 Ire. Eq. 13.) Dec. Term, 
1845, Records p. 226; Brown v. Godsey, (2 Jon. Eq. 417.) 
Dec. Term, 1856, Records p. 351; McKimmon v. Rogers, (3 
Jon. Eq. 200,) June Term, 1857, Records, p. 491. 


Moore, for the defendants. 


The act of 1787 was the first in this State which modified 
the old doctrine, that Courts of Equity enforce their decrees 
simply in personam, and after reciting that process by con- 
tempt, &c., frequently failed of effect, it authorized execu- 
tions against the body, or the goods and chattels, &c., of de- 
fendants wherever there was a decree rendered against them 
for money. Ever since then the practice has been to make 
decrees against trustees admitting assets individually, just 
as against executors, &c., in the same condition. 


Prarsoy, C. J. Brownlow’s debt was not secured by the 
deed of trust, and the object of the original bill was to ob- 
tain a decree to authorize and require the trustee to sell 
property and pay his debt, on the allegation that there was 
more than enough property conveyed in the deed to dis- 
charge all of the debts secured by it. 

If the Master at June Term, 1864, had reported that the 
trustee had in hand cash sufficient to pay the debt of Brown- 
low, after discharging all of the debts secured by the deed, 
a decree against the trustee individually, that he pay the 
debt, would have been proper; for as he had the money in 
hand an individual liability would be implied, on the same 
principle as in an action at law for “money had and re- 
ceived.” 

As the Master reports not that the trustee has money in 
hand, but that he had property belonging to the trust fund 
sufficient to satisfy the judgment of Brownlow, after dis- 
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charging all of the debts secured by the deed of trust, the 
decree is erroneous; for there was nothing to create an in- 
dividual liability, and the decree ought to have been as in 
Harrison v. Battle, 1 Dev: Eq. 537, that the trustee sell 
enough of the property to satisfy the judgment. 

It was the duty of the trustee, after selling enough pro- 
perty to pay off the debts named in the trust, to reconvey 
the rest to Judkins, and a decree of the kind indicated was 
necessary to authorize the trustee to sell enough of the sur- 
plus to satisfy Brownlow’s judgment. . 

It is otherwise in regard to debts named in the trust, for 
in respect to them the trustee is fully empowered and has 
undertaken to make sale and pay them; and if he neglect 
to do so he is in default, and a decree will be made against 
him individually, that he pay the debt. So in the case of 
executors and administrators. All of the personal estate is 
vested in them for the payment of debts, and to that end 
they have ample power and it is their duty to make sale 
and discharge the debts, and a neglect to do so creates an 
individual liability, and the decree is “to pay,” and it will 
be enforced de bonis propriis. 

The decree in this case was framed without adverting to 
the distinction; indeed but for the political death of the 
slaves it would have made no difference, and we presume 
the error never would have been noticed. As it is, however, 
the difference may be very great, and the plaintiff is enti- 
tled to have the error corrected at the cost of the defendants. 
The decree is reversed and the defendant in the original bill 
may have therein a reference for an account of the trust 
fund, and the amount that has been received or ought to 
have been received by the trustee on account of sales, prof- 
its by way of hires and interest, &c., and what amount, if 
any, is in the hands of the trustee applicable to the judg- 
ment of Brownlow. 


Per Curiam. Decree accordingly. 
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EDWIN P. HALL and others ». JOSEPH R. GILLESPIE, 


The following item in a will, viz: ‘‘I giv@ and bequeath to nephew E, P. 
H. all my land, &c.,; and the following negroes, Bill, &c., and their in. 
crease, to take them in possession and have the use of them after my 
decease, but not to be at his disposal, but for the use of his children 
heirs of his own body and no others whatever,” Aeld to confine the trust 
for the children to the slaves, and to confer upon E. P. H. an absolute 
estate in the land. specially as E. P. H. was already in possession of the 
land before the testator’s death. 


Motion to dissolve an injunction, heard before Gilliam, J., at 
Spring Term, 1867, of the Court of Equity for Meckensvre. 

The bill alleged that various persons had recovered judg- 
ments against the complainant Edwin P. Hall upon certain 
debts, and had levied their executions upon a tract of land 
of which he and the other complainants were in possession, 
and having sold the same the defendant had become its pur- 
chaser, and thereupon had brought an action of ejectment 
against said Edwin, and having obtained judgment was 
about to turn the complainants out; that the land in ques- 
tion belonged to said Edwin only as trustee for the other 
complainants, who were his children, it having been be- 
queathed to them under the following item of the will of 
one Edwin Potts, deceased, viz: 

“2d. I give and bequeath to nephew Edwin P. Hall all 
my Land starting at the Beatty’s-Ford Road and running so 
as to include said E. P. Hall’s Spring and Ferrell’s Spring 
and running a straight line to Jane Blakely’s line; and the 
following negroes Bill, Phoebe, Nelly and Rufus and their in- 
crease to take them in possession and have the use of them af- 
ter my decease, But not to be at his disposal, but for the use of 
his children heirs of his own body and no others whatever.” 

The bill prayed for an injunction and for other relief. 

The answer alleged that the item in question gave to the 
complainant Edwin an absolute beneficial estate in the tract 
of land in question. 
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His Honor pro forma overruled the motion made upon 
the coming in of the answer for a dissolution of the injunc- 
tion, and the defendant appealed. 


Vance & Dowd, for the appellant. ‘ 
Osborne & Barringer, contra. 


Reape, J. The case involves the construction of the fol- 
lowing clause in the will of Edwin Potts: “I give and be- 
queath to nephew Edwin P. Hall all my lands starting at 
the Beatty’s-Ford road, and running. so as to include E. P. 
Hall's spring, and Ferrill’s spring, and running a straight 
line to Jane Blakely’s line; and the following negroes, Bill, 
&c., to take them in possession and have, the use of them 
after my decease, But not to be at his disposal, but for the 
use of his children, heirs of his own body, and no others 
whatever.” 

The question is whether the land, as well as the slaves, is 
given to Edwin P. Hall in trust for his children, or whether 
the land is given to him absolutely. The grammatical con- 
struction evidently limits the trust to the slaves, and gives 
the land to E. P. Hall absolutely. There is nothing to con- 
trol that construction, and therefore it must prevail. 

It will be observed that the clause directs him “to take 
them in possession and have the use of them after my de- 
cease;” but it is stated in the pleading that he had the pos- 
session of the land at the date of the will. The pronoun 
“them” evidently refers to the slaves and not to the land. 

There is error in refusing to dissolve the injunction. 

This opinion will be certified to the court below, to the 
end that the injunction may be dissolved, &c. 

There is error. 


Per CurtaM. Ordered accordingly. 
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WM. D. HARRINGTON and wife MARGARET ». MALCOM A, 
McLEAN, Ext’r. of NEILL McLEAN and M. J. McDUFFIE Adm’r, 
of SARAH McLEAN. 


. 

A demurrer for matters of substance should be general, and not set out the 
grounds of objection. A demurrer for matters of form should set out 
the grounds, but not an argument to sustain the objection. 

A bill by one claiming property as remainderman, under a marriage agree- 
ment between his parents, is not required to set out a will of the father 
professing to dispose of the property; and the legatees in the will should 
not be made defendants, the executor representing the adverse interest 
under the will. 

The complainant having qualified as one of the executors of the will be- 
fore he knew of the existence of the marriage agreement, is not estop- 
ped from filing a bill against his co-executor for property in the hands of 
the latter, but claimgfl by the complainant under the agreement. 

The claimant being a tenant in common of the property with his co-execu- 
tor, has his remedy in equity and not at law. 

(Mendenhall vy. Mendenhall, 8 Jon. 287, cited and distinguished.) 


Bu, for specific performance of a marriage agreement in 
respect to certain slaves, and an account of their hires, filed 
to Spring Term, 1861, of the Court of Equity for Harvert, 
and, a demurrer having been filed, transmitted by consent to 
this court from Fall Term, 1864. 

The bill states that in 1827 Neill McLean and Sarah Me- 
Neill were married, having executed a, marriage agreement, 
(set out as part of the bill) in which it was covenanted that 
said Sarah should “have and hold to her own use two ne- 
groes, Robin and Sophia, and all of Sophia’s increase her 
lifetime—and the said Sarah McNeill’s children should have 
them after her;” Neill McLean survived his wife (who died 
in October, 1856,) and left a will bequeathing most of the 
negroes to his children by a former wife, and appointing as 
his executors the defendant M. A. McLean and the complain- 
ant Wm. D. Harrington, who had married the complainant 
Margaret, the testator’s only child by his wife Sarah; the com- 
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plainant W. D. Harrington was ignorant of the existence 
of the said marriage agreement, and qualified as executor 
of Neill McLean, and collected the assets and paid off the 
debts of the estate; in December, 1858, the said agreement 
was found among}the papers of one of the witnesses who had 
recently died; at December Term, 1858, of the County Court 
of Harnett, the defendant M. A. McLean also qualified as 
executor of Neill McLean, and has held the slaves under 
the will of the testator; at September Term, 1860, the de- 
fendant McDuffie qualified as administrator of Sarah McLean. 

The prayer of the bill is, that the slaves be delivered to 
the complainants, for an account of the hires since October, 
1856, and for further relief. 

The demurrer to the bill set out several grounds of objec- 
tion, with a statement of reasons to support them. These 
grounds are sufficiently stated in the opinion. 


Badger, for the complainants. 
N. McKay, for the defendants. 


Pearson, C. J. In regard to matters of substance a de- 
murrer in equity should be general, that is, it should not set 
out the grounds of objection, or go into an argument. The 
proper place for all this is at the hearing; and its introduc- 
tion into the demurrer tends to prolixity and confusion and 
an unnecessary accumulation of costs. In regard to matters 
of form, they should be set out, but not argumentatively, 
for the purpose of giving the plaintiff an opportunity of 
amending on terms; and unless defects in mere form are set 
out, they are not noticed at the hearing. 

This much is premised, for the purpose of explaining why 
some of the points made on the argument are not referred 
to in this opinion. 

The bill is filed for a specific performance of a marriage 
agreement in respect to certain slaves, and for an account of 
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hires and profits. The equity as to the slaves is at an end 
by their political death, and the case is now confined to the 
account of hires and profits up to their emancipation, 
There is a demurrer, and four causes are assigned. 

Ist. The bill does not set out the will of Neill McLean. 

As the plaintiffs do not claim under the will, it was not 
proper to set it out in the bill. If it had been set out the 
bill would have been informal, and liable to special demur- 
rer for unnecessary prolixity and an useless accumulation 
of costs. 

2d. The children of Neill McLean by his first wife are not 
made parties. 

Executors represent the rights and interests of the lega- 
tees, and are the only actors in defending suits in which 
claims adverse to the title of the testator are set up. So the 
children by the first wife are not necessary parties, and the 
bill would have been informal and liable to special demur- 
rer if they had been made parties. 

3d. Harrington, who qualified as one of the executors of 
Neill McLean, and is joint executor with defendant Malcom 
McLean, is not made a defendant, and no process is prayed 
against him. Harrington is a plaintiff, and of course could 
not also have been made a defendant. 

4th. Harrington, having voluntarily qualified as one of 
the executors, is estopped from filing this bill against his 
co-executor for the purpose of defeating a will which he is 
bound to maintain and execute. 

In support of this objection Mendenhall v. Mendenhall, 8 
Jon. 287 was relied on. In that case it is held that a widow 
having qualified as executrix of her husband, could not af- 
terwards dissent from the will and claim dower and a dis- 
tributive share of his personal estate. For such claims, be- 
ing wnder her husband, were inconsistent with the act of 
qualifying as his executrix. Here Harrington is not seek- 
ing to set up a claim wnder his testator, but is seeking to set 
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up a claim of his wife against the testator, of which claim 
he had no notice until after he had qualified, and which 
claim she derives from her mother under an agreement, in 
fraud of which the testator had appropriated certain slaves 
to himself, and attempts, by his will, to give a portion to his 
children by his first wife. Note the diversity. 

On the argument it was insisted that Harrington, as ex- 
ecutor, having the legal title, must sue at law and not in 
equity. It is sufficient to say, he and his co-executor, the 
defendant Malcom McLean, hold the legal title as tenants 
in common, and of course the remedy is in equity. 

The other point, in regard to putting the plaintiffs to 
their election, either to claim under. the will or against it, 
does not arise upon this demurrer. Whether the plaintiffs 
can be put to their election by a cross-bill alleging the fact 
that legacies are given to Mrs. Harrington is a matter into 
which we do not enter. 


Per Curiam. Demurrer overruled. 








WILLIAM G. YOUNG and others ». THE TRUSTEES OF DAVID- 
SON CULLEGE and others. 


The sums charged upon ‘‘the more valuable dividends,” in partitions of 
lands under the Rev. Code, c. 82, are charges, not upon the persons of 
the owners of such dividends, but spon the land alone, 

(A prayer to marshall certain funds refused because the paramount charge 
was upon one fund only.) 

(Jones v. Sherrard, 2 Dev. & Bat. 179, and Sutton v, Edwards, 5 Ire, Eq. 425, 
cited and approved. ) 


Bitt to marshall certain funds, and for an injunction, filed 
to Spring Term, 1867, of the Court of Equity for Roway, 
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and then set for argument upon bill and demurrer and trang. 
ferred to this court. 

The bill states that the Trustees of Davidson College, 
together with Joseph F. Chambers and another, in 1863 
were tenants in common of a valuable tract of land in Rowan 
county, which, by a decree of the county court of that 
county at November Term, 1853, was divided among them 
in severalty, the dividend of Chambers being by the report 
and decree charged with $1,000, to be paid to the dividend 
of the Trustees, for equality. Before the petition a treaty 
of purchase had been made’between Chambers and the con- 
plainant Young, and this was completed by a deed executed 
December 19, 1863, the former binding himself to remove 
all incumbrances. From February Term, 1867, of Rowan 
County Court a writ of ven. ex., with a fi. fa. clause attach- 
ed, was issued in order to enforce the charge of $1,000. On 
Saturday of that term Chambers executed a deed in trust, 
conveying all of his property for the benefit of certain 
creditors. 

The other statements of the bill are not material. 

The prayer was for a declaration that the estate conveyed 
by Chambers in trust was, equally with that conveyed by 
him to Young, subject to the payment of the $1,000; that 
the Trustees should be put to an election as to which of 
these funds they would subject to their debt, and that in 
case they elected to pursue the land conveyed to Young 
the latter might be substituted to their rights against the 
estate conveyed in trust, &c. 

To this the defendants filed a general demurrer. 


Boyden & Bailey, for the complainants. 

Comparing the remedies at law for partition in England 
with the history of our remedies in the same case, as shown 
upon our statute books since 1787, it is submitted that the 
act now in force constitutes a personal charge upon the owner 
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of the more valuable dividend, that is prior to the charge 
upon the dividend itself. The language in Jones v. Sher- 
wood, 2 Dev. & Bat. Eq. 179, is a mere dictum. Rev. Code, 
c. 82, ss. 1, 3, 4, 12; Acts of 1787 (Taylor & Potter's Laws, 
vol. 1, p. 570,) and 1801, (Ibid, p. 950,); Rev. Stat., “ Parti- 
tion”; Co. Litt. 700-1; Went. PL, vol. 10, p. 153; Co. Litt. 
167 b, 168 b; Sto. Eq. Jur. s. 654. 


Osborne & Barringer, and Wilson, for the defendants. 


Battie, J. The equitable doctrine of marshalling arises 
where the owner of property subject to a charge had pre- 
viously subjected it, together with another estate, to a per- 
manent charge, and the property thus doubly charged is 
inadequate to satisfy both the claims. Adams’ Eq. 271. In 
the case of debtor and creditors the equity is not binding 
on the paramount creditor, for no equity can be created 
against him by the fact that some one else has taken an im- 
perfect security. But it is an equity against the debtor him- 
self, that the accidental resort of the paramount creditor to 
the doubly charged estate, and the consequent exhaustion 
of that security, shall not enable him to get back the 
seoond estate discharged of both debts. If, therefore, the 
paramount creditor resorts to the doubly charged estate the 
puisne creditor will be substituted to his rights, and will be 
satisfied out of the other fund to the extent to which his 
own may be exhausted. Ibid 272. 

It is manifest from this statement of the doctrine that the 
paramount charge must be upon two funds. If the para- 
mount charge be upon one of the funds only, there can be 
no room for the application of the doctrine. The main in- 
quiry in the case now before us must, therefore, be whether, 
in the division of an estate, a sum of money imposed for 
equality of partition upon the larger dividend is a charge 
in favor of the smaller, upon the land alone, or is a debt 
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which may be enforced against the owner of such larger 
dividend by the ordinary remedies which the law affords 
against debtors. The solution of this inquiry depends 
upon the proper construction of the 82d chapter of the Re- 
vised Code, entitled “ Partition.” The first section otf the 
act, after prescribing the mode in which real estate held by 
tenants in common is to be divided, declares that the com. 
missioners shall be “empowered to charge the more valua- 
ble dividends with such sums, to be paid to the dividends of 
inferior value, as they shall judge necessary, in order to make 
an equitable division.” The 3rd and 4th sections provide 
that “the sums due from the more valuable dividends shall 
bear interest until paid;” that if some of the tenants in 
common “ are obliged to be charged with money to the div- 
idends of inferior value, then the money shall not be paya- 
ble until the person, if a minor, shall arrive at the age of 
twenty-one years;” and that “the guardians of the minor, 
to whom a more valuable dividend shall fall, shall pay such 
sums whenever assets shall come into his hands; and if it 
shall appear that the guardian had assets which he did not 
apply, he shall pay out of his own proper estate any interest 
which shall have accrued in consequence of such failure.” 
These provisions in relation to minors are expressed in some- 
what different terms in the chapter on “ Partition” in the 
Revised Statutes, secs. 3 and 4. In them it is said that 
“if the minor heirs or tenants in common, to whom are 
assigned the more valuable dividends, are obliged to be 
charged with a sum or sums of money to be paid to the 
dividend or dividends of inferior value, then and in that 
case the sum or sums so charged on the dividend or divi- 
dends shall not be paid until the heirs or tenants in common 
shall arrive at the age of twenty-one years.” Then follows 
a declaration that “The sum or sums so due from the more 
valuable dividends shall bear an interest of six per centum 
per annum until paid; Provided always, that the guardian 
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or guardians of such minor or minors, to whom the more 
‘valuable dividend or dividends shall fall, shall at all times 
be at liberty, and is required, to pay such sum or sums, 
whenever assets shall come into his hands sufficient to dis- 
charge the same,” &c. ‘The power to charge the more val- 
uable dividend or dividends with such sum or sums as they 
shall judge necessary, to be paid to the dividend or divi- 
dends of inferior value, in order to make an equitable divis- 
ion,” is conferred upon the commissioners who make the 
division in substantially and almost literally the same terms 
by the first section (c. 85) of the Revised Statutes as it is 
by the corresponding section of the Revised Code. 

In the construction of the above cited clauses of the 85th 
chapter of the Revised Statutes, which were taken from the 
Act of 1787, (chap. 274 of the Revised Code of 1820) it was 
decided, in the case of Jones v. Sherwood, 2 Dev. & Bat. Eq. 
179, that the land is the debtor, and the sole debtor, for the 
charge of money made upon it for equality of partition, and 
that, even when a note is given by the owner of the land to 
secure the charge, the land will still continue to be the pri- 
mary debtor, and the note will be regarded as a collateral 
security only. The opinion of the court in which this prin- 
ciple is asserted is one of great ability, and the decision 
itself is sustained by the subsequent case of Sutton v. Ed- 
wards, 5 Ire. Eq. 425. 

’ It must then be taken to have been established law that 
where a charge was made upon the more valuable dividend 
for equality of partition, upon the division of land under 
the provisions of the Revised Statutes, the land charged 
was the sole debtor. The counsel for the plaintiffs contend 
that this law is changed by the Revised Code, and the ex- 
pression in the 3rd section of the act, that when some of the 
tenants in common “are obliged to be charged with money 
to be paid to the dividends of inferior value, then the money 
shall not be payable until the person charged, if a minor, 
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shall arrive at the age of twenty-one years,” is relied upon 
to establish the position. The words ‘so charged upon the 
dividend or dividends,” in the corresponding part of the 
Revised Statutes, are not to be found in the clause above 
quoted from the Revised Code, and the counsel contend 
that the expression “ the person charged,” without the addi- 
tional clause that the charge is ‘“ upon the dividend or divi- 
dends,” indicates that the charge is upon the person as well 
as upon the land. We are satisfied that such was not the 
intention of the Legislature, but that the words of the Re- 
vised Code, as well as those of the Revised Statutes, must 
be construed to mean nothing more than that the minor is 
to be charged in respect to the dividend of his land only, 
The first section of the act does not authorize any other 
charge, and all the subsequent sections must be construed 
with reference to that. In that part of the act which pro- 
vides for the partition of the lands of tenants in common 
lying in different States, it is plainly expressed “ that the 
sum due from the greater dividend shall be a charge upon 
the land into whose hands soever it may come, although it 
may be taken without notice,” and there is not the slightest 
intimation of any charge upon the person. It would be a 
strange construction if that which was evidently intended 
for the ease and benefit of the minor should be held to im- 
pose a debt upon his person, as well as a charge upon his 
land. The act meant to fix a charge upon the land, and 
upon that only, and, in doing so, it carries into effect the 
most exact justice between the parties to the partition. 
When the dividends are of unequal value it is manifest that 
the owner of the more valuable dividend has in his hands 
a part of the share of another co-owner. That part cannot 
be obtained specifically in land, and it must therefore of 
necessity be taken in money of the value of the land. It is 
indeed a part of the land converted for the occasion into the 
shape of money. Where the party to whom it is to be paid 
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applies for it, he must go to the land of which it is a part, 
and natural justice dictates that he should be restricted to 
that source alone. When, from the nature of the real estate, 
it cannot be divided without imposing too heavy a charge 
upon the more valnable dividend, a charge which cannot be 
raised out of it without great inconvenience to the owner, 
then the whole estate ought to be sold for the purpose of 
partition ; and that we find is provided for in the 6th section 
of the act. 

If this course of reasoning be correct, and it seems to us 
to be so, it puts an end to the question of marshalling, be- 
cause it shows that the owner of the dividend of inferior 
value has a charge upon only one fund, to wit, the land 
forming the more valuable dividend 

In this view it becomes unnecessary to examine the 
numerous authorities referred to by the learned counsel for 
the plaintiffs. ‘The defendant has but one fund to resort to, 
and, as that is paramount to any claim or equity of the 
plaintiffs, this bill cannot be maintained. 

The demurrer must be sustained, and the bill dismissed 
with costs. 


Per Curiam. Bill dismissed with costs. 








C. D. SMITH v. JAS. H. BRYSON, Adm’'r. of W. W. NOLEN, dec’d. 


One of two partners having died, and the survivor and a third person hay- 
ing been appointed administrators on his estate, a bill filed by such sur- 
viving partner against his co-administrator for a settlement of the affairs 
of the firm is demurrable, and will be dismissed. 

(Harrington v. McLean, ante p. 258, distinguished and approved. ) 


Bit, for a settlement, filed to Spring Term, 1867, of the 
Court of Equity for Macon. 
The bill was filed for an account and settlement of the 
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affairs of the firm of Smith & Nolen. The plaintiff is the 
surviving partner, and the defendant one of the adminis. 
trators of the deceased partner, W. W. Nolen, and the bill 
charges, among other things, that Nolen misapplied the 
effects of the firm, and appropriated large sums to his own 
use without rendering any account therefor. 

It is set out in the bill that “Nolen died intestate in Oc. 
tober, 18—, leaving your orator surviving partner of Smith 
& Nolen, and that, at the Court of Pleas and Quarter Ses. 
sions for the county of Macon, at ——— session, 18—, your 
orator and the defendant James H. Bryson were appointed 
administrators of the estate of the said Nolen, and duly 
qualified as such.” 

At the return term the defendant filed a general demur. 
rer, which was set down for argument, and the cause trans- 
mitted to this court. 


No counsel for the plaintiff. 
Moore, for the defendant. 


Thig suit is between two persons, each of whom repre. 
sents the interest in controversy—a suit of one of the rep- 
resentatives of a deceased man against another; that isa 
suit of a man against himself. A mere absurdity! See 
Ford v. Whedbee, 1 D. & B. p. 22, 1 Wms. Ext’rs. Part 2, B. 
4, ch. 1, p. 592; 2 Ib. Part 3, B. 1, ch. 2, p. 627; Griffith v. 
Vanheythuysen, 4 Eng. L. and E, 25. 


Pearsox, C. J. The plaintiff, as surviving partner, asks 
for an account against Bryson, who is one of the adminis- 
trators, and against himself, who is the other administrator 
of the deceased partner. In other words, the plaintiff takes 
position upon both sides of the case! and when the account 
is to be taken, he will represent his own interest as plaintiff, 
and also have a right to represent his deceased partner. It 
is apparent that an account cannot be ordered under such 














JUNE TERM, 1867. 269 





Smith v. Bryson. 





circumstances, especially as the bill makes grave charges of 
fraud on the part of the deceased, of whom the plaintiff is 
one of the representatives! The only mode of proceeding 
for the plaintiff is to apply to the County Court to revoke 
the letters of administration, so that his deceased partner 
may have something like a fair showing. (Griffith v. Van- 
heythuysen, 4 Eng. L. and E, 25, isin point. There a cestui 
que trust administered upon the estate of one of the trus- 
tees, and jointly with the other cestui que trust sued the sur- 
viving trustees, charging a misapplication of the trust funds 
by the deceased trustee. The Vice Chancellor says “The 
decree would involve an account of the estate of Vanhey- 
thuysen received by the plaintiff Griffin. Now how could 
such an account be taken, as between Griffin and his co- 
plaintiffs in the suit? There is a direct conflict of interest 
between Griffin as representative of Vanheythuysen and his 
co-plaintifis. The principle of the objection is, that the suit 
was so constituted that the account could not be taken,” &c. 

This case differs from Harrington and wife v. McLean, at 
this term, in many respects. There the primary object of 
the bill was to have a specific performance of marriage ar- 
ticles in favor of the feme plaintiff in respect to certain 
slaves, and although the primary object failed by the politi- 
cal death of the slaves, it was allowed to be carried on for 
an account of the hires of such part of the slaves as had 
been in the possession of the defendant; and, although Har- 
rington, one of the plaintiffs, was the co-executor of Neill 
McLean, with the other defendant Malcom McLear, yet it 
was alleged and proved that, at the time he qualified, he 
was ignorant of the existence of the marriage articles under 
which his wife derived her title. 


Per Crriam. Bill dismissed with costs. 
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JOHN KINCAID and ARCHIBALD KINCAID, Ex’rs, &., v. J. W. 
CONLY and wife, and others. 


A Court of Equity below has exclusive jurisdiction of a bill to impeach a 
decree of the Supreme Court for fraud and surprise; and such bill may 
be filed without the leave of the Supreme Court. 

A bill having been filed, in 1864, against Executors to obtain a construction 
of a clause in the testator’s will, but containing the necessary prayer for 
an account and settlement, a reference in the Supreme Court (to which 
the cause had been transferred) was ordered and a report made at De- 
cember :Term, 1864, without notice to the defendants and after the 
death of their counsel, and thereupon a decree was made against the 
defendants for the amount in their hands, which included a large sum of 
Confederate money; Held a proper case for an injunction upon a bill to 
impeach the decree, 

(American Bible Society v. Hollister, 1 Jon. Eq. 10, distinguished and approved; 
Patton v. Marr, Bus. 377, cited and approved.) 


Bitz to impeach a decree in the Supreme Court and for 
an injunction, filed to Fall Term, 1866, of the Court of Equity 
for Burke. 

The injunction was granted, and upon the coming in of the 
answers at Spring Term, 1867, Buaton, J., presiding, the de- 
fendants moved to dissolve. His Honor, pro forma, refused 
the motion and continued the injunction; whereupon the 
defendants appealed. 

The opinion renders a statement of the case unnecessary. 


Moore, for the appellants. 


1. If the bill be a bill of review for errors committed by 
the Supreme Court, it should have been filed in that court. 
Am. Bible Society v. Hollister, 1 Jon. Eq. 10. 

2. If not such a bill it must be one to have a rehearing 
upon the ground of newly discovered evidence. There is 
no cause for review upon newly discovered evidence; nor 
for any matter which was not properly the subject of con- 
troversy in the suit of 1864. 3 Dan. Ch. Pr. 1732 to 1740; 
Kenon v. Williams, 1 Hay. 350; Simms v. Thompson, 1 Dev. 
Eq. 197; Barnes v. Dickerson, 1 Dev. Eq. 326. 
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It the parties neglect to make a proper issue in any mat- 
ter before the court, the court will neither hear evidence on 
it, nor re-hear the matter on that account. Buffaloe v. Buffa- 
loe, 2 Ire. Eq. 1138. 

3. But a bill to re-hear a case, upon any other ground 
than error apparent, can be filed only by leave of the court. 
3 Dan. Ch. Pr. 1732-3, and note 1; Wilcox v. Wilkinson, 1 
Mur. 2; Love v. Blewett, 1 D. & B. Eq. 108; And it would 
seem that that court, wherein the case was heard, should be 
vested with the sole right to grant leave. 

4. If application to any court to correct its decrees, by 
reason of fraud and collusion and surprise practiced on it, 
be proper, certainly it should be made to the court thus im- 
posed on. It may do, in the very cause where the imposi- 
tion was practiced, whatever is necessary to justice and 
whatever any other court can do in a newcase. Holding v. 
Holding, 1 Mur. 9; McReynolds v. Harshaw, 2 Ire. Eq. 195; 
Greenlee v. McDowell, 4 Ire. Eq. 481; Washington v. Emory, 
4 Jon. Eq. 29. 

No other court, therefore, but the Supreme Court had the 
power to stay its proceedings. 

The attempt by a lower Court of Equity, from all whose 
adjudications an appeal lies to a higher one, to revise the 
action of the higher Court of Equity and stay its proceed- 
ings, is a novelty in law, and a downright absurdity. 

It may give relief against judgments at law in the Su- 
preme Court, because it is the province of equity to relieve 
against the hard rules which govern the administration of 
laws. This was done in Patton v. Marr, Bus. 377, without 
question. 

5. The question of dissolving the injunction alone is before 
the court. That ought té be allowed, because the court be- 
low had no jurisdiction and the injunction was improvi- 
dently granted, and because the answer is full and positive, 
and denies every material allegation. ‘Tle mode of prac- 
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ticing the fraud and collusion is not charged—everything is 
general. Many of the persons were infants and could not 
assent to the reception of Confederate currency. 

The-court may look at the original bill and answer, be. 
cause they are referred to in the bill before the court. Moore 
v. Reed, 1 Ire. Eq. 418. 

Where the answer is full and explicit injunction is dis. 
solved. Miller v. Washburn, 3 Ire. Eq. 161; Carter v. Cowles, 
4 Ire. Eq. 105; Thompson v. Mills, 4 Ire. Eq. 390; Perkins vy. 
Hollowell, 5 Ire. Eq. 24; Dyche v. Patton, 8 Ire. Eq. 295; 
Capehart v. Mhoon, Bus. Eq. 80; Mims v. McLean, 6 Jon. Eq. 
200; Jones v. McKenzie, 6 Jon. Eq. 203. 

The allegation that the orders and decrees were taken in 
the Supreme Court in the original bill, without their knowl- 
edge and in the absence of counsel, cannot avail them, 
They knew that their original counsel was dead before the 
December Term, 1864. Nor would any erroneous advice of 
counsel avail. Courts do not excuse such neglects. Davis 
v. Marshall, 2 Hawks 59; Collins v. Nall, 3 Dev. 224; Elliott 
v. Holliday, 3 Dev. 377; Brigman v. Jarvis, 8 Ire. 451; Baker 
v. Halstead, Bus. 41; Ruie v. Council, 3 Jon. 33; Bledsoe v. 
Snow, 3 Jon. 99; Buis v. Arnold, 8 Jon. 233; Woodfin v. 
Smith, 1 D. & B. Eq. 451. 

6. But if there were good ground for injunction against 
some of the defendants, there is not against all of them. 
The plaintiffs allege a ground (“ knowledge and consent”) 
which must be false as to some of them, viz: the minors 
and feme covert defendants, and the injunction must be dis- 
solved as toall. Ward v. Smith, 5 Jon. Eq. 204. 


Bynum and Folk, contra. 


The bill may be sustained as a bill of review for new mat- 
ter, and to impeach the decree for fraud and surprise, 
(Adams’ Eq. 416, 417); also as a bill to suspend and avoid 
the operation of the decree on account of contingencies 
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arising from public events. Mitf. 79, 88; Willis Eq. Pl. 


’ (35 Law Lib.) 381. 


In England, the filing of a bill of review does not sus- 
pend the operation of the decree, (Adams 417), but in this 
State the practice is to stay the proceedings during the pen- 
dency of the suit, for good cause, upon such terms as the 
court may adjudge. Goodloe v. Stallings, 3 Mur. 159. 

No injunction, as such, is granted in a bill of review, but 
an order staying proceedings, on security given for the per- 
formance of the decree. 1 Smith’s Ch. Pl. 48, 68. Here the ob- 
ject is to compel the defendants to take such decree as should 
have been rendered upon the case made now. It is con- 
trary to principle to allow the decree to be executed pend- 
ing proceedings to correct it, and there is no precedent to 
sustain the motion to dissolve the injunction. 

It is charged in this bill, and not denied, that the defend- 
ants knew of the collection of the Confederate money, and 
in their bill made no objection to it. If, without notice, 
they intended to exact other money, it is fraud and surprise 
upon the executors. 


Battie, J. The bill was filed in the Court of Equity for 
Burke county, for the purpose of impeaching a final decree 
of this Court, upon the ground that it was obtained by 
fraud and surprise upon the present complainants, and for 
matters of a public nature which have since occurred, and 
which would render its enforcement unjust and oppressive. 
Upon the filing of the bill an injunction was granted, where- 
upon the defendants filed their answers, and moved for a 
dissolution of the injunction, which being refused, and an 
order made that it should be continued until the hearing, 
the defendants appealed to this court. 

In the argument here the counsel for the defendants con- 
tends that the motion to dissolve ought to have been al- 
lowed, and he bases his argument upon several grounds. 











274 IN THE SUPREME COURT. 





Kincaid v. Conly. 





1. It is insisted that the Court of Equity for Burke county 
had no jurisdiction to entertain a bill for reviewing a decree 
of the Supreme Court, or to impeach it for fraud or surprise, 
or for any other matter stated in the bill; and, in support of 
this position, the case of the American Bible Society v. Hol- 
lister, 1 Jon. Eq. 10, and many other authorities are relied 
upon. If this were a bill to review a decree of this court 
for error of law appearing in the decree, there can be no 
doubt that it could not be sustained, but it purports to bea 
bill of a very different character, to wit, one to impeach a 
decree of this court for fraud and surprise; and as such, we 
think the Court of Equity below not only had jurisdiction, 
but is the only court which did have it. By reference to 
the 32d chapter of the Revised Code, entitled “Courts of 
Equity,” it will be seen that to them is confided full Chan- 
cery powers and authority, and they are the only courts of 
the State which have original jurisdiction in the exercise of 
such powers and authority. A bill to impeach a decree is 
an original bill, while one to review a decree is, strictly 
speaking, not so, but is treated of in the books as a bill in 
the nature of an original bill, being an incident to some for- 
mer suit. See American Bible Society v. Hollister, ubi supra, 
Mitf. Pl. 138, (marg. p. 93); Adams’ Eq. 419. Bills of review 
may now be filed in the Supreme Court for the purpose of 
reviewing its own final decrees, (see Rev. Code, c. 33, s. 19,) 
which could not have been done when the above cited case 
of American Bible Society v. Hollister was decided. A bill 
to impeach a decree being strictly original, must be brought 
in that court which has original jurisdiction of such bills. 
There is no more reason why it may not be filed in the Court 
of Equity below to impeach a decree of the Supreme Court 
than to impeach the decree of any other court. Being an 
original bill, the defendant must put in an answer, to which 
a replication may be filed, and this will render the taking of 
proot necessary, which can only be done in the Court of 
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Equity below, and cannot be done in the Supreme Court as 
at present constituted. See Rev. Code, c. 33. It is admit- 
ted that the Court of Equity below may enjoin a judgment 
at law of the Supreme Court, as was done in the case of 
Patton v. Marr, Bus. 377; and there can be no more incon- 
gruity in the impeachment of a decree of this court by a 
proceeding in the Court of Equity below, than in the en- 
joining of one of its judgments at law. The interference of 
a Court of Equity is absolutely necessary to prevent a party 
from taking advantage of a fraud, because, after a final de- 
cree in equity, as well as after a final judgment at law, the 
Supreme Court has no means to afford an adequate remedy. 
We conclude then that the Court of Equity for Burke 
county did have jurisdiction of the cause, and that the in- 
junction ought not be dissolved upon the grounds taken by 
the defendants’ counsel in his first and fourth objections. 

2. The bill is not one for newly discovered testimony as 
is assumed in the counsel’s second objection, and for that 
reason the objection misses its aim, and is unavailing. 

3. A bill to impeach a decree for fraud and surprise being 
an original bill, may be filed without the leave of the court. 
Mitf. Pl. 138, (mar. p. 93). This disposes of the objection 
that the leave of the court, and, in this case, the leave of 
the Supreme Court ought to have been obtained before the 
bill was filed. 

4, The fourth objection relates to the jurisdiction of the 
court where the bill was filed, and has already been noticed 
and disposed of. 

5. The fifth objection to the order continuing the injunc- 
tion is, that all the material allegations of the bill are fully 
and positively denied by the answers of the defendants. 
The only statements of the bill which it is necessary to no- 
tice in this connection are: that the parties could and would 
have settled all the matters in relation to the estate of Robt. 
Kincaid, the plaintiff's testator, without suit, but for a claim 
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set up by J. W. Conly, who contended that he was entitled 
to a share of the estate as the administrator of his first wife, 
Patsey Conly, which the other legatees denied, and that the 
bill was filed solely for the purpose of having that question 
settled by a decree of the Court of Equity; that with that 
view a bill was filed in the Court of Equity for Burke County 
at the Spring Term of 1864, when the answers were put in 
and the cause immediately, by the consent of all the parties, 
transferred to the Supreme Court; that an interlocutory de. 
cree was made at that court at the ensuing June Term in 
tavor of the claim of J. W. Conly to a share, in right of his 
deceased wife; that at the next succeeding term of that 
court the case was brought on to be heard upon further di. 
rections, whereupon a reference for an account was ordered, 
upon which a report was made, returned, confirmed anda 
final decree passed; that this was all done at the same term 
without notice to the present plaintiffs, and in the absence 
of themselves and their counsel; that, as defendants in that 
suit, they had employed an eminent member of the bar to 
draw their answers, who told them that, as the suit was filed 
solely for the purpose of getting a construction of the will 
of their testator, it was unnecessary for them to give it any 
further attention; that in the interval between the two 
terms of the Supreme Court above mentioned their counsel 
was killed in the late war, and that they, believing that the 
suit had accomplished its purpose by settling the question 
of construction, and that they and the other parties would 
be able to settle all the other matters themselves, did not 
deem it necessary to employ other counsel; that, before the 
filing of the bill, they had taken Confederate treasury notes 
in payment of debts due their testator, some of which they 
had funded in Confederate bonds, and all this was done with 
the full knowledge, consent and approbation of all the 
parties interested in the estate of their testator; and that, 
by the result of the late war, since the decree was made, 
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these notes and bonds had become of no value. Many of 
these allegations are sufficiently denied in the answers. But 
it is not denied that the sole object of the suit was what it 
was stated in the bill to have been, but it is alleged that an 
account and settlement were also demanded by the bill and 
submitted to by the executors. That is true, but it cannot 
be allowed to have much influence in the present contro- 
versy, because a prayer for such account and settlement 
formed a necessary part of the bill in order to give the court 
jurisdiction to hear and determine the question of construc- 
tion. The statement of the death of the counsel is ad- 
mitted, but it is alleged that the executors had ample time 
to employ other counsel. In ordinary times the executors 
could have taken no benefit from their want of counsel, but 
the state of the country during the latter half of the year 
1864, when business of every kind, except what pertained 
to war, was nearly suspended, and anxiety and alarm per- 
vaded the whole State, (of all which we must take judicial 
notice) must be taken into consideration in deciding upon 
the conduct of the executors. The fact that the Confederate 
funds were of some value when they were received by the 
executors, and that since the decree, by reason of a great 
public event, they became entirely worthless, is admitted. 
It is denied, however, that the funds were taken with the 
consent and approbation of the present defendants, or at 
least of all of them. In considering the answers, taking 
the denials and admissions all together, we think that enough 
appears from them to show that the executors were, under 
the extraordinary circumstances in which they were placed, 
taken by surprise by the final decree which was entered in 
this court, and that it would be a fraud to have it enforced 
against them. We are further of opinion that they, of all 
the parties to the controversy, ought not to be the only suf- 
ferers by the event of the war, which annihilated the Con- 
federate notes and bonds in their hands, unless upon the 














278 IN THE SUPREME COURT. 





Earl v. Bryan. 





final hearing of the case it may appear that they were in 
default. 

6. This ground of objection is the same with the last, ex. 
cept that it applies to a part of the defendants only. We 
will not give it a particular notice, because we think that 
the principles which furnish an answer to the last objection 
are sufficiently comprehensive to cover this. The princi- 
ples, being mainly upon facts and events of a public nature, 
apply with as much force to the married and minor de- 
fendants as to the others, and we cannot admit any dis. 
tinction between them. 

The view which we have taken of the case renders it un- 
necessary for us to comment upon the numerous cases and 
authorities referred to by the counsel on both sides in the 
Jearned arguments which they have submitted to us, and by 
the aid of which our labors have been much lightened. 

The order of the Court of Equity below is affirmed, and 
this must be certified as the law directs. 


Per Curiam. Order affirmed. 





JOHN W. EARL »v. WILLIAM T. BRYAN. 


Where land was sold dy the acre, and the vendor fraudulently represented 
the tract to contain a greater number of acres than it actually contained, 
the purchaser is entitled to relief against the collection of so much of 
his note for the purchase money as is for the excess. 


Buu for an injunction, &e., filed to Spring Term, 1859, of 
the Court of Eqnity for Nasu, and an answer having been 
filed and proofs taken, transmitted by consent to this court 
from Fall Term, 1866. 

The facts sufliciently appear in the opinion. 
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Moore, for the complainant. 


No counsel for the defendant. 


Zeape, J. Weare satisfied by the evidence that the de- 
fendant sold to the plaintiff the tract of land at $12 per 
acre, and induced the plaintiff to believe that there were 
470 acres, when, in fact, there were not more than 405 acres; 
that the defendant had good reason to believe, at the 
time of the sale, that there were but 405 acres, and that he 
was deceiving the plaintiff Against this fraud the plain- 
tiff is clearly entitled to be relieved. 

The deficiency of 65 acres at $12 per acre amounts to 
$780. The collection of this amount of the defendant's 
judgment at law, with interest from the time it fell due, 
will be perpetually enjoined. 

The plaintiff having paid the money into office, the afore- 
said sum, with the interest which has accumulated, will be 


paid to him. 


Per Curiam. Decree accordingly. 








JAMES HARPER, Ext’r. of HENRY SUMPTER e. JOHN SUD- 
DERTH and others. 


The legatees, under a clause of a will giving property to “the heirs and 
legal representatives of my deceased sister,” &c., (followed by, clauses 
giving respectively the children of a deceased brother ‘ an equal share,” 
and the son of a nephew ‘‘a share,”) are the children of the deceased 
sisters, and take per stirpes, 


But for the construction of a will, filled to Fall Term, 
1864, of the Court of Equity for Catpwett, and afterwards 
transferred, by consent, to this court. 

The testator died without issue. The will, after giving 
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his estate to his wife for life, proceeds: “3d. My will and 
desire is, that after the death of my beloved wife, my pro. 
perty shall be disposed of in the following manner, to wit, 
I give and bequeath to the heirs and legal representatives 
of my deceased sisters, Patty Sudderth, Betty Ramsey and 
Polly Loving; 4th. My will and desire is, that my brother 
Thomas Sumpter’s children are to have an equal share of 
my estate, except, &c.; 5th. My will and desire is, Henry 
Sumpter Taylor, son of Henry Taylor, shall have an equal 
share.” 


Moore, for the complainants. 
Folk, tor the defendants. 


Reape, J. The only question involved is whether the 
legatees in the third clause of the will take per stirpes or 
per capita. We think they take per stirpes. We lay much 
stress upon the fact that the legatees, nieces and nephews, 
are designated as the “representatives” of their deceased 
parent. It is apparent also from the fourth and fifth clauses 
that the testator meant that the representatives of his 
brothers and sisters (by which he meant not their adminis- 
trators, but their children,) should take the share which 
their parent would have taken. In the fourth clause he 
directs that the children of his brother Thomas are to have 
“an equal share;” and in the fifth clause he directs that the 
son of a nephew shall have “an equal share of his estate.” 
From these facts we think it appears that the testator meant 
that the children should represent their parent, and take 
such share as the parent would have taken if living and 
there had been an intestacy. 

There may be a decree in conformity with this opinion. 
The costs to be paid out of the estate. 


Per Coriam. Decree accordingly. 
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ALEXANDER MITCHELL and son ». WILLIAM P. MOORE. 


Where the transcript in an equity cause contained only the following 
entries, ‘* Injunction executed, Answer filed, Continued, ‘Defendant ap- 
peals to the Supreme Court,” the court, upon motion, dismissed the 


appeal. 
The Judge in the court below is not authorized to send up a statement in 


equity cases. 
(Graham vy. Skinner, 4 Jon. Eq. 94, cited and approved.) 


But, brought up by appeal (by the defendants) from an 
order made by Mitchell, J., at Spring Term, 1867, of the 
Court of Equity for Craven. 

The opinion renders a further statement unnecessary. 


Manly & Haughton, for the appellants. 


Graham and Strong, contra. 


Reape, J. The case was considered in this court on a 
motion by the plaintiffs to dismiss the appeal. 

The record shows nothing but the name of the case and 
the following entries: * Injunction executed; Answer filed; 
Continued; Defendant appeals to the Supreme Court.” 

An appeal from an interlocutory order is allowed by Rev. 
Code, c. 4, s. 23; but it must be an order affecting the 
merits of the cause. An order of continuance is not such 
an order; and yet that is the only order on the record. 
From that order the defendant appealed. 

In Graham v. Skinner, 4 Jon. Eq. 94, it is said: “There 
may be indeed some orders of a discretionary kind, which 
do not affect the merits of the cause; as; for instance, an 
order for its continuance, from which no appeal would be 
entertained by the Supreme Court. 

Accompanying the record, however, is a statement of the 
case by the presiding Judge, in which he says that the de- 
fendant moved to dissolve the injunction, which motion was 
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refused and His Honor continued the cause. If this state. 
ment could be considered by this court, it would still not 
appear whether the appeal was from the order refusing to 
dissolve the injunction, or from the order of continuance. 
But we cannot consider the Judge's statement, because a 
bill of exceptions, or case stated by the presiding Judge in 
the nature of a bill of exceptions, as is usual in appeals at 
law, is unknown to and inadmissible in an appeal, or any 
proceeding in the nature of an appeal, in a Court of Chan- 
cery. The learning on this subject may be found in Gra- 
ham v. Skinner, supra. 
The motion to dismiss the appeal is allowed with costs. 


Per Curtay. Appeal dismissed. 






















